IN THE HIGH COURT OF TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM
COMMERCIAL CASE NO. 105 OF 2017
A-ONE PRODUCTS AND BOTTLERS LTD

PLAINTIFF

VERSUS
TECH LONG PACKAGING MACHINERY LTD
HONG KONG HUA YUN INDUSTRIAL LTD

1 ST DEFENDANT
2ND

DEFENDANT

RULING:
MRUMA, l.
Following the ruling of this court in Miscellaneous Commercial
Application No. 311 of 2017 in which it refused to stay the present suit
pending submission to arbitration the Defendant filed a notice of appeal to
the Court of Appeal with the view of challenging that decision. In view of
the presence of that notice of appeal and on the strength of the decision of
the Court of Appeal in the Case of AERO Helcopters (T) Ltd Vs. F. N.
Jansen (1990) TLR 142, Mr. Gasper Nyika, Counsel for the Defendant is
requesting this court to adjourn sine die the proceedings in Commercial
Case No. 105 of 2017.
This request is strongly opposed by Dr. Lamwai, Counsel for the
Plaintiff who contends that the order dismissing the Petition to stay the suit
was interlocutory order which is not appeallable. The learned counsel
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argued that the decision of this court refusing to stay the proceedings
pending submission to arbitration was made on the basis that there was no
agreement for submission inrespect of the subject matter of the decision
therefore it doesnot fall under the provisions of Section 5(1) (b) of the
Appellate Jurisdiction Act. The learned counsel proceeded to argue that
because the defendant did not file her written statement of defence as
ordered by the court on 14/2/2018, court should allow the plaintiff to prove
her case ex-pa rte pursuant to the provisions of Order VIII Rule 14(2) (b) of
the Civil Procedure Code.
In rejoinder Mr. Nyika contended that Section S(l)(b) (v) is very clear that
there is an automatic right of appeal against the decision of this court
refusing to stay proceeings, and the intended appeal falls squarely under
the four corners of that law. He said that the impugned order is not
interlocutory as far as the defendant's right to stay the proceedings is
concerned. Moreover, it is the learned counsel's submissions that the issue
whether the order is appeallable or not does not belong to this forum but
the Court of Appeal.
Regarding a prayer to proceed ex-parte, Mr. Nyika contends that Rule
14(2) (b) of Order VIII of the Civil Procedure Code does not apply to a
situation at hand as the High Court (Commercial Division) Procedure Rules
requires the plaintiff to apply for a default judgment.
In order to appriciate the gist of Mr. Nyika's prayer, I will revisit
records in Miscellaneous Commercial Cause No. 311 of 2017 in which the
present defendants had petitioned for stay of this suit pending reference to
arbitration.
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In its deliberations this court found that the items which were
ordered subsequent to the sale agreement did not form part of the matters
agreed to be submitted to arbitrator in the event of a dispute and
accordingly dismissed the petition. The defendants were aggrieved and
they have "lodged a notice" of appeal to the Court of Appeal with the view
of challenging that decision. It is on that ground that they are now seeking
for adjournment of this case "sinedie" to await for determination of the
intended appeal.
Apparently this prayer for adjourment of the suit sine die was meant
to have the suit stayed. It has been premised under the provisions of
Section 5 (1) (b) (v) of the Appellate Jurisdiction Act which provides as
follows:"Appeals in Civil Case:-

( a)

In civil proceedings, except where any other written law
for the time being inforce provides otherwise, an appeal
shall lie to the Court of Appeal.

(b)

agaisnt the following orders of the High Court made
under its original jurisdiction, that is to say (v) an order
staying or refusing to stay a suit where is an agreement
to refer to arbitration ... "

In Miscellaneous Commercial Cause No. 311 of 2017, this court
refused to stay the present suit on the ground that the items the subject of
the dispute in the suit did not form part of items the dispute over which
were subject to the agreement to refer to arbitration. Mr. Nyika contends
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that the refusal falls within the four corners of Section 5(1) (b) (v) of the
Appeallate Jurisdiction Act.
On my part I do agree with Mr. Nyika that as far as the right to
submit the dispute over the said items to arbitration is concerned, the
decision of this court in Miscellaneous Commercial Cause No. 311 of 2017
refusing stay of the suit pending reference was final and conclusive.
However I note that under Section 5(2) ( d) of the same Act, an appeal can
only lie against any preliminary or interlocutory decision or order of this
court if such order or decision has the effect of finally determining the suit.
The issue whether refusing stay of proceedings pending reference to
arbitration has the effect of finally determining the suit, may as suggested
by Mr. Nyika be the avenue of the Court of Appeal.
Finally there is a question whether a notice of appeal is a ground for
stay of preceedings. On this point Mr. Nyika cited the decision of the Court
of Appeal in the case of AERO Helcopters (T) Ltd Vs F. N. Jansen

(1990) TLR 142. In that case the Court of Appeal held that once
proceeings of appeal have been commenced the High could not properly
apply Section 95 of the code for the simple reason that the proceedings are
no longer in the court as required by Section 2 of the code. It should be
noted that in AERO Helcopter's

case (supra), the Court of Appeal was

dealing with the question whether the High Court can entertain an
application for stay of execution where there is an appeal pending in the
Court of Appeal. The Court of Appeal deliberate on the inhrent powers of
the High Court as provided under Section 95 of the Civil Procedure Code.
The Court did not discuss the import of the provison of Rule 5 (1) of order

XXXIX of the same code which provides that:4

"An appeal shall not operate as a stay of proceedings under the
decree or order appealed from except so far as the court my
.,./
oruer,

. //

In view of the above clear provision of the law, and in absence of any
application for stay and therefore an order to that effect I reject Mr. Nyika's
prayer for adjournment of this suit sine die, I order the matter to proceed
until such time when the records will be called by the Court of Appeal
therefore to deprive this court's jurisdiction in view of the provision of
Section 2 of the Civil Procedure Code.
Order accordingly,

~

A. R. Mruma,
Judge
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