
IN THE HIGH COURT OF TANZANIA 

(COMMERCIAL DIVISION) 

AT DAR ES SALAAM 

COMMERCIAL CASE No. 185 OF 2017 

BETWEEN 

A.GURE TRANSPORT LIMITED PLAINTIFF 

Versus 

FLORIAN CHOGO SIMON DEFENDANT 

DEFAULT JUDGMENT 

MRUMA,J. 

On the 21st November, 2017 the plaintiff filed this suit against the 

defendant to recover a sum of Tanzania shillings 70,000,000/=being 

special damages, and another USD 73,785.00 and Tshs.27,910,000.00 

being the amount the Defendant admitted to have been indebted to the 

Plaintiff and committed himself to pay within a period of Seven (7) 

months from March 2017 interest, general damages and costs of the 

suit all for breach of contract. 

The plaint avers that the plaintiff is a limited liability company 

incorporated under the Companies Act while the Defendant is a natural 

person resident of Dar Es Salaam dealing in transport business. 
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The facts constituting the plaintiffs cause of action are that the plaintiff 

made an arrangement with the defendant whereby the Defendant acted 

as a middleman and was engaged to procure transit cargo and load the 

Plaintiff's trucks. From 18th August 2015 to November 2016 the Plaintiff 
conveyed mostly to Rwanda 211 containers from Dar Es Salaam Port 

consigned by the consignor and customs agent commonly known as 

Jaguar Carriers Junior S.A. R. L of PPF House Samora Street, Dar Es 

Salaam. The Defendant further occasionally provided the Plaintiff with 

back loading of coffee to Dar Es Salaam port for onward transmission to 

foreign destinations. The Plaintiff raised invoices based on the 

transactions elaborated above and was paid her transport charges by 

the Defendant save for the outstanding amount which she now claims. 

The Plaintiff and the Defendant entered into a debt payment 

commitment agreement whereby the Defendant bound himself to start 

servicing his debt by remitting any amount to the Plaintiff at the end of 

every month and that within seven months from the date of the 

agreement he will have paid the entire debt. The agreement which was 

availed to the court is dated 13th February, 2017. 

The plaint avers that despite the good will gesture of the Plaintiff 

the defendant failed, refused or neglected to pay the plaintiff. Prior to 

the filing of the suit the plaintiff demanded that the defendant settles 

the above outstanding total amount in vain. 

The plaintiff avers that it suffered irreparable loss in that it was 

unable to use the money for its other businesses thereby occasioning it 

substantial loss. Consequently the plaintiff seeks: 
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1. A declaration that the Defendant breached the debt payment 

commitment agreement and consequently grant specific 

damages to the tune of Tanzania shillings 70,000,000/= 
2. Payment of USD 73,785.00 and T.shs 27,910,000.00 being 

outstanding debt the Defendant owes the Plaintiff 

3. Payment of general damages as shall be assessed by the Court 

4. General Damages as may assessed by the court 
5. An order for payment of interest on the above as per court's 

rate from the date of judgment to the date of satisfaction; 

6. Costs of the suit and; 
7. Any other costs that court may deem fit and just to grant. 

The record shows that summons to appear and answer the claim 
were issued by the Deputy Registrar of this court on the 12th December 

2017. The affidavit of the process server of the High Court Commercial 
Division, Mr. Athman Hassan Chama avers on oath that he conversed 
with the Defendant through his mobile phone No. 0715 362063 three 
times and the Defendant informed him that he was attending his sister's 

sick child who consequently passed away. The Defendant promised that 
he will appear in court after the burial ceremony but he didn't. 

On 8th February 2018, court was informed by Mr. Antipas, counsel 

for the Plaintiff that the Defendant was avoiding services of summons 
and relying on affidavit of service sworn by Mr. Athman Hassan Chama, 

the learned counsel prayed for a default judgment. The prayer was 
rejected and the Plaintiff was directed to serve the Defendant by way of 
substituted service by publication. The service was effected in Daily 

News of 16th March, 2018. 
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On the 15th May 2018, the plaintiff's Advocates prayed for a 

default judgment in terms of Rule 22(1) of the High Court (Commercial 

Division) Procedure Rules, 2012 against the defendant. Here is the 

Judgment. 

I have carefully considered the Plaintiff's claims the pleadings and 

the annexes attached to the Plaint. The Plaintiff's claims are based on 

Debt Payment Commitment Agreement (Annex 3(a) to the Plaint. In that 

commitment agreement the Defendant Mr. Chogo confirmed that he was 

indebted to the tune of USD 73,785.00 and T.shs. 27, 910,000.00. He 

committed himself to pay the debt within Seven Months from 1st March 

2017. The Defendant didn't pay as he promised and on 21st November 

2017, which is 8 months from March 2017 the Plaintiff instituted this 

suit. 

In view of the Debt Commitment Agreement (Annex AGTL 3), this 

court enters a default judgment for the Plaintiff and against the 

Defendant for USD 73,785.00 and T.shs 27,910,000.00 as prayed in the 

Plaint plus interest at the rate of 3°/o per annum on the USD currency, 

and 16°/o per annum on the Tanzania shillings from the date of filing the 

suit to the date of Judgment. The Plaintiff is also awarded further 

interest on court's rate of 1 °/o on the USD decretal sum, and 3°/o per 

annum on the Tanzania shillings from the date of this judgment till 

payment in full. The Plaintiff is also awarded costs of the suit. 

As stated hereinbefore, the Plaintiff is also praying to recover 

Tshs.70,000,000/= being an approximate mesne profit and damages for 

breach of contract. In law of practice it is trite that special damages 

must be specifically pleaded and specifically proved. In the present case 
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the claim of Tshs.70,000,000.00 was neither specifically pleaded nor 

specifically proved as required by law. Despite the fact that this suit is 
not defended, this court refuses to grant prayer (a) in the plaint because 

it doesn't comply with the requirement of the law of practice. 

c1: -- 

S') .cA- r- A.r,.uMA 
JUDGE 

Dated at Dar es Salaam this, 23rd day of August 2018. 
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