.
IN THE HIGH COURT OF TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM

.

MISC. COMMERCIAL APPLICATION NO. 203 OF 2018
(Arising from Commercial case No. 76 of 2017)

ABDUL-RAHMAN SALEMEEN ISLAM

APPLICANT

VRS
AFRICARRIERS LIMITED

RESPONDENT
RULING.

B.K. PHILLIP, J.
The applicant herein lodged this application praying for the following
orders;
i. That this honourable court be pleased to issue an order extending
time within which the Applicant shall file an application to set
aside a default judgment out of time arising out of Commercial
Case number 76 of 2017 between Africarries Limited versus AbdulRahman Salmeen Islam delivered on lih day of November, 2017
by Hon. Songoro, J.
ii. That, this honourable Court be pleased to issue an order setting
aside the default judgment and decree delivered on 13th day of
November, 2017 made in respect of Commercial Case number 76
of 2017.
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iii. Costs of the application be costs in due course.
iv. Any other relief(s) this honourable Court may deem fit and just to
grant.

The application is supported by an affidavit affirmed by the applicant
himself, while a counter affidavit in opposition to the application has been
sworn by respondent's advocate Ngassa Ganja Mboje. The respondent is
represented by the learned advocates Abubakar salim and Haji Mlosi.

A brief background to this application is that in year 2017, the respondent

filed a case in this court against the applicant vide Commercial case No. 76
of 2017. On the 13th November 2017, Hon. Songoro J, as he then was
entered a default judgment in favour of the respondent pursuant to the
provisions of Rule 22(1) and (2) of the High Court (Commercial Division)
Procedure Rules, 2012. Thereafter, on 1th December 2017, the applicant
herein filed an application to set aside the said default judgment Vide Misc
Commercial Application No 394 of 2017, the same was dismissed for being
filed out of time, but

the prayers in the said application indicated that it

was for setting aside an ex-parte judgment. In March 2018, the applicant
filed an application for review of the court order in the said Misc
Commercial Application No. 394/2017. The said application for review was
also dismissed, thus, the applicant decided to lodge the present
application. The reasons for delay in filing the application for setting aside
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the default judgment as stated by the applicant in the affidavit in support
of this application is that the delay in filling the application for setting aside
the default judgment is a technical delay because the first applications filed
in court failed on technical grounds which were beyond the applicant's
anticipations. In addition to the above the applicant deponed that he was
never served with summons to appear in court for the said Commercial
Case No 76 of 2017. He alleged that he was notified of the existence of the
case by his mother.
On the other side, the respondent's advocate deponed that the applicant
was dully served with the summons to appear in

the said

Commercial

Case No 76 of 2017. He instructed advocate Said Aziz to represent him,
who appeared in court on 22nd June 2017 and 28th June 2017 whereby the
court ordered

the written statement of defence to be filed by 14th July

2017.It is further deponed in the counter affidavit that there was re-service
of summons to the applicant by way of publication in Nipashe Newspaper.

This application was heard by way of written submissions. In their
submissions in support of this application, the applicant's advocate
submitted that the applicant became aware of the existence of the case
through information received from his mother. He was not notified of the
judgment date, thus he was condemned

unheard, contended the

applicant's advocates. They contended further that, since the applicant was
not notified of the date for the judgment, that rendered the default
judgment to be illegal and caused hardship to the applicant. They
submitted further that where a party alleges any element of illegality, the
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court normally grants the extension of time even if there are no good
grounds for the delay. They referred this court to the following cases; the
case of Victoria Real Estate Development Limited Vrs Tanzania

Investment Bank and others, Civil Application No 225 of 2014,
(Unreported), in which the Court of Appeal granted an extension of time
for filing an application for revision on the ground that there was clear
issue on illegality and a case of Attorney General Vrs Tanzania Ports

Authority and another Civil Appeal No 87 of 2016, (Unreported), in
which the Court of Appeal held that a claim of illegality of the challenged
decision constitutes reasons for extension of time regardless of whether or
not sufficient reasons have been given. Other cases referred to this court
are; the case of Coca Cola Kwanza Vrs Charles Mpunga and 103

Others, Civil application No 208 of 2013 (unreported), in which the
Court of Appeal held that a party has right to be informed when any order
against him is to be made and the case of Cosmas Construction Co Ltd

Vrs Arrow Garments Ltd (1992) TLR 127, which has a similar holding.
The applicant's advocates invited this court to grant the application based
on the allegation that the default "judgment is tainted with illegality.

In rebuttal the respondent's advocate submitted that the grant of an order
for extension of time is entirely on the court's discretion and the same has
to be exercised judicially. To cement his arguments he referred this court
to the case of kalunga and Company Advocates Vrs. National Bank

of Commerce Ltd (2006) TLR 235. The respondent's advocate
submitted further that the applicant has failed to account for each day of
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delay for failure to file the application within twenty one (21) days from the
date the default judgment was delivered and also no reasons have been
adduced for failure to file the defence. The respondent's advocate
contended that the application is not accompanied with the affidavit of the
applicant's mother to support the allegation that the applicant got the
information about the case from his mother and the applicant's affidavit
does not disclose the exact date he became aware of the default judgment.
Furthermore the respondent's advocate contended that by 1ith July 2018
after completion of the two applications which were filed by the applicant,
it took the applicant almost 30 days without taking any necessary steps
until 24th August 2018 when the applicant lodged the application in hand
and he has failed to account for the aforesaid days of delay as required by
the law. In addition to the above, the respondent's advocate contended
that the cases cited by the applicant's advocates are all distinguishable
from the application in hand and there is no any illegality in the default
judgment, and the facts of the application in hand are different from the
facts of those

case. For instance the cases of Coca cola (supra) and

Cosmas (supra) involved issues of non appearance as opposed to failure
to file a defence, contended the

respondent's advocate.

In conclusion of his submission the respondent's advocate

insisted that

this application has no merit and prayed for its dismissal with costs.

5

In rejoinder the applicant's advocates insisted that the gist of the
applicant's application is based on the right to be heard which is
fundamental and that in the application in hand there are elements of
illegality in procuring the default judgment. Furthermore, the applicant's
advocate, maintained that the case cited in their submission in chief are
relevant.
Having analyzed the submissions made by the learned advocates, it is a
common ground that the grant of an order for extension of time is entirely
dependent on the court's discretion and the same has to be exercised
judicially. (see the case of Lyamuya Construction Compnay Ltd Vrs

Board of Trustees of Young Women's Christian Association of
Tanzania, Civil

Application No.2 of 2010,CAT at Arusha). Always

the applicant has the burden of adducing sufficient reasons and to account
for each day of delay. It is also the position of the law that there is no hard
and fast rules on what amounts to sufficient reasons (see the case of

International Airline of the United

Arab Emirates Vs. Nassor

Nassoro, Civil Application No 263 of 2016 (unreported), Irene Temu
Vs. Ngasa M. Dindi, Kinondoni Municipal Counsel and Mohamed
Esti Civil Application No. 278/17 of 2017, (unreported) and Yusufu
Same and Hawa Dada Vs. Hadija Yusufu, Civil Appeal No.1 of
2002) and when there is established element of illegality in the decision
intended to be impugned, the extension of time
regardless of a fact that a party's failure to

is

normally granted

account for each day of

delay [see the case of Coca Cola Kwanza (supra), Principal Secretary,
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Ministry of Defence and

National Services Vrs Valambia (1992)

TLR 182 and Republic Vrs Vona Kaponda & 9 others (1985) TLR

84].
In the instant application, as correctly submitted by the respondent's
advocate, the applicant has not been able to account for the each day of
delay from the date when the last application made by the applicant was
dismissed, that is the application for review. This explains why the
applicant's advocate in their submissions have stated explicitly that the
basis of this application is the alleged illegality in the default judgment.

The alleged illegality is basically, hinged on the two points, the first one is
that the applicant was not accorded the right to be heard which is a
fundamental right. However, I have noted that the applicant's advocates
did not offer any plausible explanations or response to the fact pointed out
by the respondent's advocate, that the applicant

had instructed the

learned advocate Said Aziz to represent him, hence he was aware of the
existence of the case. It has to be noted that a default judgment is
consequential

to a defendant's failure to file the written statement of

defence.The applicant's advocates have not raised any plausible reasons as
to why the written statement of defence was not filed after the appearance
in court of Advocate Said Aziz who represented the applicant.

To my understanding, a person cannot sit on his/her right to be heard and
later on be heard complaining of denial of the same. It is my finding that in
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the circumstances of this case, the applicant's advocates have failed to
substantiate the alleged illegality on the applicant's denial of the right to be
heard. The case of Victoria Real Estate Development Limited (supra)
that was

referred

to this court by the applicant's advocates

is

distinguishable from the application in hand because in that case the
counsel for the applicant gave plausible explanations on the alleged denial
of the right to be heard and demonstrated clearly that the applicant was
not involved completely in the reaching the settlement which lead to the
setting aside of the sale a house which he had bought. That scenario is
quite different from the case in hand, in which the applicant was once
represented by an advocate, thus, he was aware of the existence of the
case, hence, his allegation that he was not aware of the case is false. In
addition to the above, as collectively submitted by the respondent's
advocate, the applicant has not disclosed the exact date

he became

aware of the existence of the case against him or the default judgment. I
have read all the cases referred to this court by the applicant's advocates
and in all those cases the alleged illegalities were clearly established, a
thing which is missing in the application in hand.

The second point is that the applicant was not notified of the date for the
judgment, thus the applicant's advocates contended that this constitutes a
ground of illegality. With due respect to the applicant's advocates, the case
of Coca Cola Kwanza (supra) that they relied upon to cement their
arguments on this point is distinguishable from the case in hand and in fact
it does not support their arguments in any way, because in that case the
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court granted extension of time on the ground that the applicant was not
informed the date for the judgment and the court's record did not indicate
the parties who were present when the judgment was delivered. The
above narrated scenario is quite different from the case in hand in which
the default judgment has to be published under the provisions of the High
Court (Commercial Division) Procedure Rules,2012 and the days for delay
which are demanded to be accounted for here ,are reckoned from the date
the applicant's first applications were dismissed. Therefore, the issue of not
being informed of the date for the judgment is immaterial. Also, let me
point out here that the failure to notify the applicant the date of judgment
even if it is established cannot be termed as a ground of illegality, but it
can be helpful to the applicant in establishing a date on which the days of
delay should be reckoned from. A point of illegality has to do with the
appropriateness of the court's decision or order and anything that touches
the legality or otherwise of the decision itself.

From the foregoing, it is my settled view that this application has no merit
and I hereby dismiss it with costs.
Dated at Dar Es Salaam this 10th day of June, 2019

JUDGE
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