
IN THE HIGH COURT OF TANZANIA

(COMMERCIAL DIVISION)

AT DAR ES SALAAM

COMMERCIAL CASE NO. 88 OF 2013

ADAM RASHID CHOHORA ••••....••••••••...••••.....•••••.•...••••••• 1.1 PLAINTIFF

VERSUS

KNIGHT SUPPORT (T) LIMITED ••••••....••••........••.•....•••••. DEFENDANT

15th December 2015 & 14th March, 2016

JUDGMENT

MWAMBEGELE, J.:

In this suit, the plaintiff Adam Rashid Chohora is a natural person whereas

the defendant Knight Support (T) Limited is a corporate legal entity. The

plaintiff is suing the defendant for the monies allegedly unpaid for the security

services rendered. The plaint has it that the defendant being a security

company had once been engaged by VODACOM Tanzania and DHL to provide

security services at their various locations throughout the country. It is stated

that the defendant then subcontracted the plaintiff for offering the said

services vide an agreement executed on the 15.09.2004 whereby he could

procure static guard to VODACOM sites and DHL Depots at agreed monthly

fee of Tshs. 100,000/= per guard. It is also stated that another agreement

was executed on 01.01.2008 between the plaintiff and the defendant for the

supply of the same services at a renewed fee of Tshs. 180,000/= per guard

per month. It is further stated that subsequent thereto the defendant vide



letters dated 18.09.2009 and 13.10.2009 terminated the said contract on the

reason that M/S VODACOMhad terminated her contract with the defendant

and therefore services were no longer required, and that at the date of such

termination there were outstanding fees at the tune of Tshs. 195,996,000/=

for the months of August (Tshs. 74,080,000/=), September (Tshs.

75,700,000/=) and October (Tshs. 46,216,000/=). Demands for the said

payments were made to no avail to the extent that the plaintiff was forced to

pay the guards on his own sources grievances for which he came to court

praying for:

a) An order for payment of Tshs. 195,996,000/= as pleaded;

b) An order for payment of general damages as pleaded;

c) an order for payment of interest on the principle sum at the bank rate

of 21% from the date of commencement of suit to the date of

judgment;

d) Interest on the decretal sum on the court rate of 7% from the date of

judgment to the payment in full;

e) Costsof the suit; and

f) any other relief this honourable court may deem fit and just to grant.

Through a written statement of defence, the defendant vehemently

controverts the claim putting that the plaintiff was paid all the outstanding

amount following the termination of the agreement and further that it had

never received any demand of the said Tshs. 195,996,000/= from the plaintiff

but a demand for Tshs. 145,000,000/= to which it responded accordingly. On

the basis thereof, the defendant prayed for the dismissal of the suit, costs
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thereof as well as interest on costs at the rate of 7% per annum from the

date of judgment till payment in full and any other relief this court deems fit.

In reply thereto, the plaintiff reiterates the contents of the plaint with addition

that the payments allegedly made by the defendants were for the month of

July which is not subject of the claim, and while conceding that a demand

sent to the defendant was for Tshs. 145,000,000/= he puts that after clear

computations was discovered that the actual amount outstanding was the

claimed Tshs. 195,996,000/=.

The pleadings having been completed, mediation was twice attempted but

without success. The first attempt was on 17.02.2014, during which the

defendant and its counsel were absent. Immediately the plaintiff's counsel

grabbed the opportunity and prayed under rule 36 (a) of the High Court

(Commercial Division) Procedure Rules, 2012 - GN No. 250 of 2012

(hereinafter "the Rules'') for the defence to be struck out, prayer which was

granted. Subsequent thereto, a default judgment was entered following an

application to that effect by the very counsel for the plaintiff.

However, by a ruling of this court dated 18.07.2014 for an application for

review of the ruling which led to the striking out the defence and subsequent

default judgment, the defence was restored. That notwithstanding, mediation

failed for the second time on 16.12.2014. Full trial was therefore inevitable.

The issues that were agreed upon by the parties and recorded by this court

for the determination of this matter are:
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1. Whether at the date of termination of the contract the defendant owed

the plaintiff the sum of Tshs. 195,996,000/= the same being

outstanding claim for security services rendered in the months of

August, September and October.

2. To what reliefs are the parties entitled.

The plaintiff chose to testify for his case as the first and sole witness. He

testified as PW1. His testimony-in-chief was made by his witness statement

pursuant to the provisions of rule 49 (1) of the Rules which dictates that in

any proceedings commenced by plaint, evidence-in-chief shall be given by a

statement on oath or affirmation. PW1's statement was admitted in lieu of

his testimony-in-chief and marked as PWS1. Therein, his averments are to

the effect that the defendant having been contracted by VODACOMand DHL

to provide security services for their sites and depots at various locations

throughout the country, appointed him as security agent to render such

services. He states further that vide their agreement which was concluded on

15.09.2004, the service fees payable was Tshs. 100,000/= per month per

guard. His further averment is to the effect that the said agreement was

renewed on 01.01.2008 by which the fees payable became to be Tshs.

180,000/= per guard per month.

He went on to tell the court through the statement that the defendant then

terminated the said contract for the reason that the clients; that is, VODACOM

and DHL, had terminated the contract and at the time of such termination

there was unpaid service fees at the tune of Tshs. 195,996,000/=. It is his

averment that despite the demand, the defendant refused to pay the same.

He reiterated the prayers as put in the plaint. To corroborate his statement,
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he tendered five documentary evidence - a Contract for Security Services

dated 06.09.2004 (Exh. P1), a Contract for Security Services Provision dated

01.01.2008 (Exh. P2), a letter of termination of the contract dated 18.09.2008

(Exh. P3) and two invoice booklets (Exhs. P4and P5).

On cross examination, he testified that the claim made was in respect of 377

guards for VODACOMsites, 48 guards for DHL sites and 48 supervisors, and

further that the Tshs. 145,000,000/= demand was made before the

termination of the agreement between him and the defendant. It was his

further averment that he used to raise the invoices and deliver the same to

the defendant where-after they would proceed to make payment through the

bank account. On re-examination, he maintained that the procedure for

receiving payment from the defendant was that after raising the invoice and

delivering the same to the defendant, the defendant would work on the same

and disburse the payments through the bank account.

For the defendant, Thadeo Sudi DW1, who introduced himself as an

accountant appeared to testify. His statement was admitted in lieu of his

evidence-in-chief and marked as DWS1. His averments in relation to

appointment of the plaintiff as security agent vide agreement and renewal of

the same as well as fees payable were in principle tallying with that of PW1.

He however, added that following the termination of the agreement by

VODACOMthe defendant wrote to the plaintiff complaining of the breach of

the contract by concluding a contract for offering the services directly to

VODACOM.
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He further testified that contrary to the plaintiff's claim, the defendant has

never received a demand of Tshs. 195,996,000/= but it received demand of

the Tshs. 145,000,000/=. To corroborate his testimony, he tendered the

Agreement for Security ServicesProvisiondated 01.01.2008 (Exh. D1) as well

as a letter terminating the agreement dated 18.09.2009 (Exh. D2).

On cross examination, it was his averment that both execution and

termination of the said contract were made in his absence as he was not yet

employed by the defendant but rather he was testifying on the basis of the

available documents in the office. He went on to tell this court that the

defendant agrees that it owes the plaintiff Tshs. 59,000,000/= and further

that the records show that nothing was paid to the plaintiff in respect of the

months of August, September and October. He told this court that the last

payment to the plaintiff was made on 11.09.2009 which was in respect of the

month of July and further through re examination that the payments which

were not made were Tshs. 73,800,000/= for the month of August, Tshs.

74,700,000/= for September and Tshs. 59,000,000/= was for October for the

termination of the contract. On how he arrived at the amounts, he stated

that the amounts were arrived at after deducting all payments from the actual

amount owed for the months of July, August, September and October, 2009.

After closure of their respective cases none of the learned counsel opted to

make a closing address to the court. I will therefore proceed to tackle the

issues in the order of their sequencesas framed and recorded.

The first issue is whether at the date of termination of the contract the

defendant owed the plaintiff the sum of Tshs. 195,996,000 the same being
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outstanding claim for security services rendered in the months of August,

September and October.

This issue will not detain me much. The plaintiff alleged that at the time of

termination there was some outstanding amount to the tune of Tshs.

195,996,000/= for the months of August, September and October made up of

Tshs. 74,080,000/=, Tshs. 75,700,000/= and Tshs. 46,216,000/=

respectively. The defendant on the other hand denied the allegations putting

that it had paid all outstanding amounts at the said time of termination of the

contract for security services.

I note that the fact of termination of the said agreement is not disputed.

Further the rates and amounts at which the service fees were payable are not

in dispute either. The parties however are sharply opposed as to whether

there was or there was not any outstanding amount at the time of

termination or thereafter.

At this point and onset, let me re-state the obvious principle of evidence law

that whoever wishes the court to believe that the fact exists must prove the

same - see section 112 of the Evidence Act, Cap. 6 of the Revised Edition,

2002. In that accord, the plaintiff has tendered in this court two invoice

books (Exhibits P4 and P5) to establish the existence of such outstanding

amounts. Having scrutinized the said invoice in the light of the pleadings and

testimony of PW1, I will attempt a brief description of the said invoices for the

sake of completeness of my decision. These are:
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1. Four invoices each dated 01.08.2009 for the Tshs. 4,680,000/=, Tshs.

68,040,000/=, Tshs.360,000/= and Tshs. 1,000,000/= being claims for

payments of security services rendered to 13 DHLdepots by 13 guards,

187 VODACOMSites by 378 guards, 2 Tanga sites by 2 guards and for

fuel utilized in official site visits respectively;

2. Three invoices each dated 01.09.2009 for Tshs. 68,940,000/=, Tshs.

5,760,000/= and Tshs. 1,000,000/= being claim or payment for

security services rendered to 189 sites, by 383 guards, 16 DHL depots

by unmentioned number of guards, and for fuel utilized in official sites

visits respectively; and

3. Two invoices each dated 01.10.2009 for Tshs. 38,556,000/= being

claims for payment for security services rendered to 187 sites by 378

guards, 18 DHLdepots by 37 guards, respectively.

The total amount claimed as from the said above invoices is Tshs.

194,996,000/=.

A note in respect of these invoices before I proceed further is opportune at

this juncture. They are pleaded and the copies thereof attached to the plaint.

The respective duplicate invoices for each of the said copy are found and

contained in the said Exhibits P4 and P5 which are both plaintiffs' invoice

books. The said duplicates bears the following numbers; that is to say, No.

04 (for the Tshs. 360,000/=), No. 022 (for the Tshs. 4,680,000/=), No 023

(for the Tshs. 1,000,000/=), No. 024 (for the Tshs. 68,040,000/=), No. 07

(for the Tshs. 1,000,000/=), No. 08 (for the Tshs. 68,940,000/=), No. 09 (for

the Tshs. 5,760,000/=), No. 011 (for the Tshs. 6,660,000/=) and No. 13 (for

the Tshs. 38,556,000/=).
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All of these invoices, as intimated are for the months of August, September,

and October, 2009.

I must say at this point that much as there was no sufficient explanation as to

the exact duplicate invoice referred to in respect of each claimed amount, as I

have intimated, I have noted that the actual duplicate invoices in respect of

the claimed amounts are those that tally with the copies pleaded at paragraph

7 of the plaint and attached thereto as annextures ARC"4", ARC"5" and ARC

"6".

Turning to the defence side, the claim as a whole is, as intimated earlier,

denied as being baseless. At Paragraph 5 of the Written statement of

defence, it is categorically stated that:

"That the contents of paragraph 7 of the plaint

are disputed. In answer, the Defendant avers

that the claims for payments in respect of the

alleged months of August, September and October

2009 are baseless in that the Plaintiff was duly

paid following termination of the relevant

agreement for the provision of the services

subject of the claims. Photostat copies of relevant

deposit slips/receipts evidencing payment to the

plaintiff are annexed herewith marked KTL-1

collectively forming part of this defence."
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Contrary to such denial and reference to the said deposits slips/receipts, none

of the same were produced by the defendant during trial to prove such

payments as alleged. Thus, as I have intimated, the only documentary

evidence tendered by DW1 for the defendant are the agreement dated

01.01.2008 as well as the termination letter thereof dated 18.09.2008

(exhibits D1 and D2 respectively). None of these either by implication or

expressly tend to show that indeed the defendant paid the said amounts.

The learned counsel for the defendant has, through his line of cross

examination, endeavoured to dispute receipt of the said invoices by the

defendant from the plaintiff, whereas the defendant disputes through its

defence, the demand of Tshs. 196,000,000/= and rather concedes to having

received demand of Tshs. 145,000,000 from the plaintiff.

To all those, it can be said that they rather amount to a drowning man's

efforts to scratch on the straw. Thus, as I have alluded to the principle of

evidence law, the onus of proving is always on that person who alleges. In

the light of that principle therefore, suffice here to state that indeed the

plaintiff has succeeded to establish that there were outstanding amounts as

at the date of termination of the Agreement.

In my considered view, having elaborated on the procedure of payment which

was not controverted by the defendant, procedure which involved raising of

the invoice by the plaintiff and the defendant paying accordingly through the

bank, and having tendered duplicate invoices of the same which were raised

in the normal course of business and per their established procedure, it can

be safely held that indeed the plaintiff has discharged the evidential burden
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placed upon him by the law. Instead, the burden to disprove the same

shifted to the defendant.

As I have found above, the defendant, apart from mere statements nothing

concrete and tangible was tendered in evidence to disprove the same. DWl

through his testimony stated that the only amount outstanding for October

was Tshs. 59,000,000/= which was arrived at after deducting from the actual

amounts owed for the months of July, August, September and October 2009,

which he had testified to be Tshs. 73,800,000/= and Tshs. 74,700,000/=.

However, none of these were either pleaded or proved say at least by a

conciliation of accounts done by the Defendants accounts department or at

least account statement generated by the defendant on which the said

deductions were made.

My take on this apparent failure by the defence to back up its denials of the

claimed outstanding amount is that indeed there were no such payments to

the plaintiff as alleged at paragraph 5 of the WSD. My conclusion is backed

by the fact that DWl who appeared to testify on behalf of the defendant and

who introduced himself as an accountant of the defendant, testifying on the

basis of the records at the defendant's office, could not have failed to tender

such vital evidence evidencing the propriety of the defendant's payments

made in respect of the said Security Agreement. It is now settled law that

failure to tender annextures in evidence is fatal. In Abdallah Abass Najim

VsAmin Ahmad Ali[2006] TLR 55 it was stated:

"As the annextures to the respondent's plaint

were not tendered in court as exhibits and were
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not tested in evidence, it was improper for the

learned Regional Magistrate to base his judgment

on those annextures."

And in Shemsa Khalifa And Two Others Vs Suleman Hamed Abdalla,

Civil Appeal No. 82 of 2012 (unreported) it was stated:

"At this juncture, we think our main task is to

examine whether it was proper for the trial court

and other subsequent courts in appeals to rely

upon, in their judgments, the said document

which was not tendered and admitted in court.

We out-rightly are of the considered opinion that,

it was improper and substantial error for the High

Court and all other courts below in this case to

have relied on a document which was neither

tendered nor admitted in court as exhibit. We hold

that this led to a grave miscarriage of justice."

[See also: Mohamed A. Issa VsJohn Machela Civil Appeal No. 55 of 2013

(unreported)].

In the case at hand, the defendant pleaded that the plaintiff has been paid

the outstanding amount and appended annextures to that effect which were

not tendered in evidence. On the authorities above, the annextures not

tendered in evidence cannot be relied upon in this judgment.
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Eventually, and contrary to the plaintiff's amount claimed, the foregoing

affirms the first issue in that it goes without saying that, at the date of

termination of the contract the defendant owed the plaintiff the sum of Tshs.

194,996,000/= the same being outstanding claim for security services

rendered in the months of August, September and October, 2009.

As for the second issue, obviously, the plaintiff is entitled to the sum of Tshs.

194,996,000/= the same being outstanding claim for security services

rendered in the months of August, September and October, 2009.

As for general damages, the plaintiff has pleaded the same at para 8 of the

plaint at the rate to be assessed by the court. This is quite apposite as

general damages are never quantified; they are paid at the discretion of the

court and, on that score, it is the court which decides which amount to award

- see Tanzania - China Friendship Textile Co. Ltd. Vs Our Lady of the

Usambara Sisters [2006] TLR 70 and Admiralty Commissioners Vs

Susqueh-Hanna [1926] AC 655. In the Admiralty case (supra) it was

stated:

"If the damage be general, then it must be

averred that such damage has been suffered, but

the quantification of such damage is a jury

question [in our jurisdiction the court]".

[As quoted by the Court of Appeal of Tanzania in

Kibwana and Another Vs Jumbe [1990-1994]

1 EA223].
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According to Black's Law Dictionary (Abridged 7th Edition) by Bryan A.

Garner; Editor in Chief, the term "damages" is defined at page 320 as:

"Money claimed by, or ordered to be paid to, a

person as compensation for loss or injury".

And the term "general damages" is defined by the same legal work at page

321 as:

"Damages that the law presumes follow from the

type of wrong complained of. General damages do

not need to be specifically claimed or proved to

have been sustained".

This position is reiterated by the court in the case of the Kibwana case

(supra) where it was held:

"The court, in granting damages will determine an

amount which will give the injured party

reparation for the wrongful act and for all the

direct and unnatural consequences of the

wrongful".

In the case at hand, the plaintiff has stated at para 8 the basis upon which he

prays for general damages. Let para 8 of the plaint speak for itself:
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"That, with the existence of the above said debt

the plaintiff endeavoured to submit to the

Defendant invoices as above mentioned for the

Defendant to effect payment however the

defendant remained coy over the same as a

consequences thereto the plaintiff had to use his

own money to pay the respective guards for their

wages due hence thereby causing an

inconvenience as it was a situation that the

plaintiff was not prepared for as effect thereto the

plaintiff claims against the Defendant general

damages as this Honourable court may deem fit

and just to grant."

From what is stated ad para 8 of the plaint quoted above, it is certain that the

plaintiff has suffered damages as a result of the defendant's wrongful act of

not paying him the outstanding amount. For that reason, he must be entitled

to general damages. I think the plaintiff has supplied enough material upon

which the court can base the exercise of its discretion. The fact that he had

to pay the guards from other sourcesof income upon failure by the defendant

to pay the outstanding amount is enough material upon which this court can

peg its discretion. All considered, I assess the general damages at Tshs.

10,000,000/= .

As for interest at bank rate claimed by the plaintiff at the rate of 210/0 per

annum, I am afraid, the plaintiff is not entitled to this type of interest. I say

so because interest prayed by the plaintiff; from the date of filing the suit to
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the date of judgment, is a matter of judicial discretion - see National

Insurance Corporation (T) Ltd & another Vs China Engineering

Construction Corporation, Civil Appeal No. 119 of 2004; an unreported

decision of the Court of Appeal. In the instant case, the plaintiff pleaded but

did not lead any evidence to show that he is entitled to such kind of interest.

In the circumstances, the court has not been supplied with material upon

which to base its discretion.

For the avoidance of doubt, the plaintiff cannot be entitled to interest from

the date the cause of action arose to the date of filing the suit because, first,

he did not plead and secondly, it is a matter of substantive law and must be

specifically pleaded and proved - see the National Insurance case (supra)

and Nestory Omar Diwani t/e Diwani Cargo and Motor Vehicles

Delivery Services VsBol/ore Africa Logistics Tanzania Ltd. Commercial

CaseNo. 99 of 2014; unreported this court (Khamis, J.).

The plaintiff has also prayed for interest on the decretal sum at the court rate

of 7% from the date of judgment to the payment in full. I think the plaintiff

is entitled to this kind of interest to dress the wound properly. In the same

token, costs of this suit are deemed commensurate prescription to the said

wound caused by injurious action of the defendant.

In fine therefore, and as required by rule 67 (3) of the Rules which dictates

that every judgment in the Commercial Division of the High Court shall

embody at the end a summary of the reliefs granted by the Court, I hereby

enter judgment for the plaintiff and proceed to pronounce thus:
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1. The defendant should pay the plaintiff a total of Tshs. 194,996,000/=

as principal amount outstanding at the time of termination of the

security service Agreement;

2. The Defendant shall pay the plaintiff Tshs. 10,000,000/= as general

damages;

3. The defendant shall pay interest of 7% at court rate on the decretal

sum from the date of this judgment till final and full satisfaction; and

4. The defendant shall pay the plaintiff costs of this suit.

Order accordingly.

DATED at DAR ES SALAAM this 14thday of March, 2016.

lJ?'1])~i

J. C. M. MWAMBEGELE

JUDGE
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