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IN THE HIGH COURT OF TANZANIA 

(COMMERCIAL DIVISION) 

AT DAR ES SALAAM 

COMMERCIAL CASE NO. 22 OF 2018 

,. ADVANCED ENGINEERING SOLUTION (AES) LTD PLAINTIFF 

VERSUS 

SOUTH SURVEYING & MAPING 

INSTRUMENT CO. LTD 1 ST DEFENDANT 

GUANGUZHOU ECONOMIC AND TECHNICAL DEVELOPMENT 

DISTRICT SHENG HENG TRADING CO. LTD 

SURVEYING EQUIPMENTS SERVICE CENTRE 

(EA) LIMITED (SESC) 

RULING 

2ND DEFENDANT 

3RD DEFENDANT 

SEHEL. J. 

-· This is a ruling on preliminary objections raised. by the counsel for 

the third defendant against plaintiff's suit. Counsel for the third 
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defendant filed his written statement of defence and raises the 

following preliminary points of law: 
• 

1 . That the plaintiff has no locus standi; and 

2. That the plaintiff's plaint does not comply with rule 19 ( 1) of 

the High Court (Commercial Division) Procedure Rules, 2012 

(hereinafter referred to as "the Rules"). 

,. 

The preliminary objections were heard orally and prior to the 

holding of the oral hearing both parties complied with Rule 64 of the 

Rules by filing skeleton arguments which they adopted during oral 

submissions. 

In expounding the arguments contained in the skeleton 

arguments for the first objection, Counsel for the third defendant 

abandoned the first objection and continued to submit for the 

· second objection. Counsel for the third defendant said the plaintiff's 

plaint does not comply with rule 19 ( 1) of the High Court 

(commercial division) Procedures Rules, 2012, which provide that: 
~ 
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"The format of pleadings presented for filing to the court shall be 

in paragraphs, Times new Roman font type, twelve font size, 1.5 

line spacing and shall not be in more than ten pages." 

Counsel for the third defendant further submitted that the font 

used is not Times New Roman and line spacing is not 1.5. Therefore 

counsel for third defendant pray to this honorable court to reject the 

plaint as per section 53 (2) of the Interpretation of laws Act Cap. 1 

provides that: 

"Where in a written law the word "shall" is used in conferring a 

function, such word shall be interpreted to mean that the 

function so conferred must be performed." 

He said since rule 19 (2) of the Rules used the word shall that any 

pleading that does not conform to sub rule ( 1) shall be rejected, he 

argued that the plaint shall be rejected. 

It was replied by the counsel for plaintiff that the plaintiff used 

font type Times New Roman and 1.5 line spacing. Counsel further 

argued that the counsel for the defendant is not aware of existence 
lMU. 
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of various classes within a Times New Roman, i.e Old style, transitional 

and mixed or modern, all of these versions are found within Times 

New Roman font type, therefore it depends the version one installed 

in his computer used because they were improved several time in 

1932; 1972; and 2014 and more recently in 2017 of which the plaintiff 

used to prepared its plaint. He supplied the Court with the Wikipedia 

search made though www.en.m.wikipedia.org on dated 1 Oth June 

2018. Therefore Counsel for the plaintiff argued that the application 

of each version would have an impact on the line spacing due to 

thickness of the font used though line spacing fixed in the computer 

would be 1 .5. He maintained that pleadings filed by the Plaintiff 

before this honorable court are in compliance with the rule 19 ( 1 ) of 

the Rules and not otherwise. 

Counsel for the plaintiff further submitted that even if the plaint 

does not comply with rule 19 of the Rules which they highly dispute it 

· · but non compliance with rule 19 ( 1) of the Rules is not fatal since it 

does not cause injustice to the other party because other 

requirements were met and the claim is well known to the 
A 
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defendant that is why the 3rd defendant managed to file its written 
• 

statement of defence in the sense that no injustice was occasioned 

on his part rather than determining the case on merit. In support of 

his submission, the counsel referred the court to the case of Exim 

Bank (T) ltd versus Kobil (T) commercial case no. 35 of 2013, by 

Nchimbi, J and in the case of African Banking Corporation Tanzania 

ltd versus Gwami pharmacy Co. ltd & 2others, Commercial case 

no.29 of 2015, where this court decided that violation of rule 19 ( 1 ) of 

the Rules is not fatal and an order to proceed with determination of 

dispute to the merit was made accordingly. 

Also counsel for plaintiff used the case of Githere versus Kimungu 

[197 6- 1985] EA 101. VIP Engineering Ltd vs. Said Salim Bakhresa Ltd, 

Civil Application No. 47 of 1996, and Meng QI lnternetional Ltd vs. 

Corporate Security Service Ltd, Commercial Case No. 49 of 2016, 

that emphasized the need to do substantial justice as enshrined 

under Article 107 A of the Constitution of the United Republic of 

Tanzania. For instance Hon. Mruma, J in Meng Qi (Supra) said: 
"*' 
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"Let me start by reciting the old legal adage which say that 

procedural rules are handmaiden or (supporters) of justice. They 

are not meant to come to an impasse with justice, and Article 

107 A (2) (e) of the Constitution was promulgated just to ensure 

that substantive justice prevail" 

Counsel for the plaintiff further argue that the word shall does 

not mean always mandatory because the court is at liberty to 

construe the general purposes of the provision and provide justice to 

the parties. He made reference to the case of Arcopar (O.M) S.A 

versus Harbert Marwa and Family Investment Co. Ltd, Civil 

Application no. 94 of 2013 (unreported). Depending on the nature of 

the procedural violation of the rules, but courts do ignore or overlook 

some of them and order the matter to proceed on merit and in most 

cases, if the said violation did not occasion injustice to other part. 

The issues that this Court has to determine are in two folds. First, 

whether the plaint complied with Rule 19 ( 1) of the Rules. Secondly, 

what is the resultant effect of failure to comply with the Rule 19 ( 1 ) of 

the Rules. On the first issue, it was intelligently argued by Counsel 
Ul. 
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Mbuga that the plaintiff did use Times New Roman font but since 

there are different versions then the spacing might be seen 

differently. With due respect to his submission, the fact that the 

application did not use Times New Roman font and 1 .5 line spacing 

can be gleaned by our bare eyes and it neither require an expert 

opinion nor microscope to establish that the pleadings did not 

comply with Rule 19 { 1 ) of the Rules. 

On the second issue it was argued by counsel Mbuga that non 

compliance of the Rule is not fatal because it does not go to the 

root of the case and that it is just a rule of procedure. Again with due 

respect with the counsel's argument, the effect of non-compliance 

with format is provided under Rule 19 (2) of the Rules. It reads: 

11 Any pleading that does not conform to sub rule ( 1) shall be 

rejected." 

It follows then that any pleading that does not comply with the 

format shall be rejected. The Rule does not state who shall reject it 

but it is expected that at the time of filing it is the Registrar who shall 
~ 

7 



upon scrutinizing the pleading and found that it does not comply 

Hien he shall reject it. 

In the case of Erenest Nduta Nyororo Vs. National Bank of 

Commerce Limited and Another, Commercial Case No. 1 of 2015 

(unreported - H.C) Hon. Mwambegel'e, J when faced with a plaint 

that did not comply with Rue 19 ( 1 ) of the Rules revisited numerous 

decisions of this Court and said: 

"I must state the obvious that I cannot claim to deal with this 

question as a novel one. It has been dealt with by this court in 

several instances, some being presided over by my brothers at 

the Bench Nyangarika, J. (Mohamed Karama VsFreight 

Forwarders Limited Commercial case No. 14 of 2013 

(unreported} and Nchimbi, J. Exim Bank (fJ Ltd VsKobil (fJ Ltd, 

Commercial case no.35 of 2013 (Unreported}. Their Lordships' 

conclusions therein notwithstanding, going through the said 

decisions, their mind appear to be certainly composed that 

counsel's compliance with the rule is a must. While my brother 

Nyangarika, J. upheld the preliminary objection in this respect 
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t- ..... 

and instead ordered the defendant whose WSD offended rule 

19 (1) to pay Tshs. 150,000/= as well as costs of the plaintiff for 

that offence, Nchimbi, J. for the sake of operation of rule 2 ( 1) 

requiring exercising leniency during the first year of operation of 

the rules during which the offence was committed had 

exercised his discretion to let the plaint live. To be precise on his 

mind as well, I will partly reproduce what he stated hereunder: 

I, 

J,. 

,, 

" ... I nevertheless keep in view the Rules of this Court are still 

new; let it be a. turning point for judicial officers and advocates 

at large to embrace these rules with zeal so that speedy justice 

can be achieved by seeing to it that they are complied with 

without fail". 

Henceforth, be it as it may, I am not prepared to hold otherwise 

and depart from that established direction." 

Hon. Mwambegele, J then gave his reasons for subscribing to 

that position. He explained as follows: .. 
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"The reasons are not far to fetch. Firstly, compliance is an 

imperative function to be performed by the pleader, and 

rejection is an imperative course to be taken by the court 

following non compliance. Secondly, the purpose of this rule as 

gleaned from the prescribed standards of a pleading is to 

ensure uniform standards in pleading in order to enhance 

clarity, coherence, and certainty of pleadings so as to promote 

speedy and quality justice. This is also clearly restated in the 

said two decisions above. 11 

From the above reasons, Hon. Mwambegele, J went on to 

reject the plaint in order to compel the plaintiff to comply with the 

rule. Hon.Mwambegele, J also considered the scenario where the 

non complying party is a defendant. He said: 

"The current position has it that such a pleading be it a plaint or 

WSD, must be rejected if not complying with the said rule. As I 

intimated, the consequence is as if no pleading was filed. This 

automatically removes that particular pleading from the court 

record. The risk would seem to be fairly manageable if the - 10 
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victim is a plaintiff in that, there is an option of re-instituting the 

same, of course only suffering payment of the same fees once 

again. However, as for the defendant, the risk is high in that, 

although the window to have the defence re-filed technically 

exists, it is almost negligible in practice. This is for two reasons; 

one, that the other party (plaintiff) may promptly, upon 

rejection of the defence, take adverse step against the 

defendant such as application for a default judgment in terms 

of rule 22 (2). Secondly, the rules are silent in terms of what 

recourse to take in the event that a pleading is rejected. It is for 

these reasons, I hastily add here that, since a rejected suit can 

be filed automatically subject to the law of limitation and 

payment of prescribed court fees, equally, rule 19 (2) should be 

construed to imply that a rejected defence can be re-filed 

subject to time limit set discretionarily by the court as well as 

payment of requisite fees for filing such a defence. To me this is 

a desirable course for the following reasons." - 

I· 
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It be noted that the position of the law that was taken by Hon. 

Mansoor, J in African Banking's case (Supra)resonate with Hon. 

Mwambegele's observations. Her Ladyship Mansoor, J having found 

that the written statement of defence failed to comply with Rule 19 

( 1) of the Rules ordered the defendant to amend the written 

statement of defence so as to comply with the proper format. 

With that established position of the law which my learned 

brothers and sister have taken and which I have no other reason to 

depart from then I do hereby reject the plaint under Rule 19 (2) of 

the Rules so that the plaintiff can file a proper pleading that is in 

cornplicnce with Rule 19 (1) of the Rules. The 3rd defendant shall 

have its costs. It is so ordered. 

DATED at Dar es Salaam this 17th day of August, 2018. 

B.M.A Sehel 

JUDGE 
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