
IN THE HIGH COURT OF TANZANIA 

COMMERCIAL DIVISION 

AT DAR ES SALAAM 

COMMERCIAL CASE No.131 of 2017 

BETWEEN 

AFRICARRIERS LIMITED PLAINTIFF 

Versus 

MILLENIUM LOGISTICTS LIMITED DEFENDANTS 

JUDGMENT 

MRUMA, J. 

The Plaintiff's company have sued the Defendant for recovery of USD 

91,500.00 being special damages and outstanding amount arising out of 

an agreement for sales and purchase of six Golden Dragon Buses 

entered between the parties. 

It is the Plaintiff's case that on io"', 30th July and on 4th August, 2015 
the parties in this matter entered into a written contracts for the sales 

and purchase Motor Vehicles. The Plaintiff sold 

to the Defendant four Motor Vehicles at the agreed price of USD 

48,000.00 per Motor vehicle. The Defendant who was the purchaser, 

paid to the Plaintiff who was the seller USD 86,400.00 being part 

payment of the entire purchase price of the said motor vehicles. The 
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Plaintiff delivered the said Motor Vehicles to the Defendant without their 

registration documents (Exhibit Pl). There is a dispute as regards the 

existence or non existence of written agreements between the parties. 

According to the Defendant no such agreements ever existed 

whatsoever and the Plaintiff is unreasonably holding registration cards 

for all four truck she had purchased from her despite the fact that she 

had been fully paid. 

The Defendant claims that she had paid fully for all trucks which were 

sold to her but the Plaintiff didn't issue any receipt to acknowledge 

payments done. It was the Defendant's averments that actually it is her 

who has suffered loss and inconveniences for failure by the Defendant 

to hand over to her the Registration Cards for the four trucks. 

The first issue is whether there was any Sales Agreement between the 

Parties. The court must therefore determine first of all the existence of 

the contract and then the terms thereof. The burden of proof regarding 

the existence and the terms of that contract will rests on the party 

relying on the said contract. [See Section 110 of the Evidence Act and a 

South African Case of Mc WILLIAMS V FIRST CONSOLIDATED 

HOLDINGS (PTY) LTD 1982 2 SA l(A). 

Though she pleaded it in paragraph 5 of his plaint (Annexture AL-2), the 

plaintiff has not produced before this court the contract document in 

which the terms of their said contract are succinctly alleged to be set 

out. No reason has been given by the Plaintiff for none production of the 

said documents which otherwise would be crucial for the Plaintiff's case. 

A perusal of the said documents as part of the party's pleading) 
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(i.e. annex AL-2 to the plaint) would reveal that the Sale Agreements 

under annex AL-2, which is titled 'Letter of Agreement' were in 

respect of two trucks with Chassis Numbers MC2L3LRCOF12136 and 

MC2L3LRCSFH012160. This may sound different from what is 

claimed under paragraph 3 of the Plaint which runs as follows:- 

"That the Plaintiff claims against the Defendant for among other 

things payment of USD 91,500.00 as of 4h April 2016 being 
special damages and or outstanding claim arising from the 

agreements for purchase of Six Golden Dragons Buses between 

the parties herein" 

It is the Plaintiff's evidence through its Director of Finance Mustafa 

Rashid (PWl) that sometimes in July and August 2015, she entered 

into agreements for the sale and purchase of four Motor Vehicles with 

Registration Numbers T.110 DEW, T.110 DEV and T. 110 DET and 

T. 333 DER Eicher Trucks at the agreed price of USD 48,000.00 and 

that the Defendant made part payment. 

During cross-examination PWl could not remember the down 

payment made by the Defendant. At first he said that the Defendant 

paid a down payment of USD 100,500. 00 but on further cross 

examination he said that the amount paid as down payment was USD 

57,000.00 and not 86,000.00 as stated in the Plaint. When he was 

referred to paragraph 5 of the Plaint PWl said that because USD 

86,000.00 was said to have been paid in advance, then the balance 

due would have been USD 135,000.00 therefore he does not know 

where USD 201,000.00 stated in the claim came from. When he was 

referred to Annex AL-2 to the Plaint, PWl denied it. He said that he 

was the one who dealt with the Defendant and to his recollection no 
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such written agreement was ever signed between the Parties. He also 

conceded that he didn't issue receipts for the payments which he was 

receiving from the Defendants. He said that the practice was to call 

the Defendants over the phones to demand or confirm payments. 

There is also evidence from Nazir Ally Khalfan (PW2) to the effect that 

their company sold to the Defendant on credit four trucks at the price 

of USD 48,000.00 each. The balance of the purchase price was to be 

paid in monthly installments of USD of USD 13,440.00. According to 

this witness, the Defendant paid six installments making the total 

payments of USD 100,500.00 and up till the time when the agreement 

period came to an end the unpaid balance was USD 91,500.00 which 

the Plaintiff is now claiming. 

On cross-examination PW2 told the court that for every payment 

made by the Defendant, the Plaintiff issued receipts and retained 

copies though he didn't have them in court. 

Hassnein Salim Mohamed (DWl), the Managing Director of the 

Defendant's company admitted that his company purchased on credit 

four trucks from the Plaintiff's company. He also admitted that the 

total agreed purchase price was USD 192,000.00 which was payable 

by installments. According to this witness by May,2016 they had made 

a total payment of USD 100,5000.00 leaving a balance of USD 

91,500.00 which was paid immediately after they received a demand 

notice from the Plaintiff. He said that it was their business practices 

for the Defendant to issue receipts at will and because their business 

was carried out on mutual trust that was not a problem. 

On cross-examination DWI said that they made some of the payments 

to a company called Conti Cars which is a sister company of the 
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Plaintiff's company and that similarly some payments were made by a 

company called Millenium Coach Limited which is a sister company of 

the Plaintiff's company. 

I have reviewed the pleadings, evidence and submissions of the 

Parties placed before the court. I must say from the onset that a 

review of the records would shows reluctance on the Plaintiff to 

effectively prosecute her case. Starting with Pleadings, as started 

hereinbefore paragraph three of the plaint states clearly that "the 

Plaintiff claims against the Defendant for the outstanding claim arising 

from the agreements for purchase of six Golden Dragons buses 

between the parties. In paragraph 4 of the same plaint the Plaintiff 

states as follows: 

"That the Plaintiff is a registered business company dealing with 

importation, buying and selling of new brands and used vehicles 

and at all material times she is the lawful owner and title holder of 

four motor Vehicles with registration numbers T 110 DEW, T.110 

DEV T. 110 DET and T.333 DER Eicher Trucks. 

In paragraph 5, the Plaintiff alleges existence of a written agreement 

between the parties signed between 10th and 30th July, 2015 and also on 

4th August 2015. However the evidence before the court clearly shows 

that there was no written agreement between the Plaintiff and the 

Defendant. The court therefore has to rely on witness statements and 

cross-examinations to establish the contract between the two parties 

and its terms. 
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I find that the evidence of PW1. Mr. Nazir Ally Khalfan, PW2, Mr. 

Mustafa Rajabali Rashid and DW1, Mr. Hasnein Salim Mohammed 

regarding the sales and purchases of Motor Vehicles agreements was 

credible and in line with much of market practices of motor vehicles sold 

on credit. 

However regarding, the items sold and purchased, the terms and 

conditions of their agreements, the Plaintiff's case as outlined in the 

plaint and substantiated by evidence adduced leaves a lot to be desired. 

Starting with the pleadings, the plaintiff avers in paragraph three of her 

plaint that her claims are based on Six Golden Dragon Buses. 

However in her witness statements filed in court and in his evidence viva 

voce in court PW1 stated that the Plaintiff's claims were based on four 

Eicher trucks. He tendered in evidence four Motor Vehicle Registration 

Cards in respect of four Eicher Trucks with Registration Numbers T. 110 

DEV Chassis No. MC2L3LRC4FH012138, T. 110 DEW with 

Chassis Number MC2L3RCXFK012375, T. 333 DER with Chassis 

Number MCL2L3LRCOFH012136 and T. 110 DET Chassis 

Number MCL2L3LRC8FH012160 

There is nowhere in the evidence adduced in court where the Plaintiff 

has 

produced any agreement in terms of a document containing terms 

agreed the parties on which she wishes to rely. She claims 

that there was an agreement to the effect that payments were to be 

made between 30th September 2015 and 30th June 2016 at monthly 

equal installments of USD 13,440.00 and that it was a special offer upon 
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failure of which an interest at the rate of 25°/o per annum would be 

chargeable In law the burden of proof rests on the Plaintiff to prove to 

the court that there was a contract and the terms of that contract on 

which he is relying. In this case though there is no proof of existence 

any written contract but there is proof that there was a verbal contract 

between the parties for sale of four Eicher Trucks and not Golden 
Dragon Buses as stated under paragraph 3 of the plaint. 

Having found that there was sales and purchase verbal agreement, the 

next question is whether the Defendant paid for all four trucks she 

bought from the Plaintiff. It is PWl's testimony that the Defendant didn't 

make repayments as agreed and until June, 2016 the unpaid balance 

was USO 91,500.00. This amount differs slightly with PW2's testimony 

which is to the effect that the outstanding balance was USD 92000. This 

difference couldn't have any substantial effect on the Plaintiff's case. 

However, there is another contraction in the Plaintiff's case which when 

taken together with the above misnomer creates big doubt on the 

Plaintiff's case. 

As stated hereinbefore at paragraph 3 of the plaint the Plaintiff asserts 

that her claim is based on the Agreement for Sale of Six Golden Dragon 

Buses. However, the evidence adduced by both sides is in respect of 

sales and purchase of Eitcher Four Trucks. Similarly there are 

contractions regarding the total purchase price and what is the balance 

due. It is stated in the Plaint that the price of each truck was USD 

48,000.00 which means that the total purchase price of four trucks 

would have been USD 192,000.000. However, under paragraph 5 of the 
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same plaint it is averred that it was agreed by the parties that the 

balance of the purchase price of USD 201,600.00 (excluding interest) 

would be payable in equal monthly installment with effect from 

September 2015. The question one would be tempted to ask is whether 

the balance of USD 201,600.00 was related to same sale agreement of 

four Eitcher Trucks and if yes, what was the price of each truck? No 
explanation was given on these contradictions. Section 110 (1) of the 

Evidence Act [Cap 6 R.E. 2002], puts the burden of proof on he who 

alleges. The law says:- 

"Whoever desires any court to give Judgment as to any legal right 

or liability dependent on the existence of facts which he asserts 

must prove that those facts exist" 

In view of the contradictions as spelt out above, this court finds 

that the Plaintiff has failed to prove her claims against the 

Defendant. It appears parties had several hire-purchase 

transactions including sales and purchase of Golden Dragon Buses 

stated under paragraph 3 of the plaint and that most of their 

transactions were done in mutual trust as a result of which the 

Plaintiff does not know exactly under which transaction she is 

claiming. 

The Plaintiff though claiming that she is entitled to unpaid purchase 

prices for Eitcher trucks there is no proof that 

there was any unpaid purchase price for the four trucks. There 
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is not a shred of evidence to prove the various claims made by the 

defendant. All her claims must fail. The Defendant will have her costs 

Order accordingly, 

Judge. 
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