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IN THE HIGH COURT OF TANZANIA 

(COMMERCIAL DIVISION) 

AT DAR ES SALAAM 

COMMERCIAL CASE NO. 87 OF 2013 

AFRISCAN GROUP (T) LTD ..•............. PLAINTIFF 

VERSUS 

SAID MSANGI ............ DEFENDANT 

JUDGMENT 

Date of the last order: 15/07/2018 Date of the Judgment: 31i08/2018 

SEHEL, J. 

The dispute in the present suit arose from the claim of the sale 

of twenty shares held by the defendant in the Afriscan Construction 

Co. Ltd (hereinafter referred to as "the Company"). 

The Company was incorporated on 30th October, 1990 and its 

founder members were David Mahenge holding forty shares; the 
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plaintiff holding forty shares; and the defendant holding twenty 

shares. 

It is alleged by the plaintiff that on 1st September, 2000 the 

defendant sold his shares to the plaintiff as such the defendant 

ceased to be a member and could no longer serve as a director of 

the Company. The plaintiff alleges that the defendant is still 

claiming that he is a shareholder to the Company thus caused a lot 

of inconveniences to the plaintiff especially in the execution 

proceedings for registering an arbitral award where the Company 

was pursuing. The plaintiff has therefore come to this Court claiming 

for declaratory orders that it be declared that the defendant had 

" lawfully sold and transferred his shares hence no longer a 

shareholder. The plaintiff is also claiming for general damages to be 

assessed by the Court together with costs of the suit and interest on 

tlie decretal sum at the Court's rate of 12% from the date of 

judgment until payment in full. 

The defendant after being served with the summons and 
. 

plaint filed his written statement of defence wherein he disputed 
~ 
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" the sale and transfer of his shares. He averred that he is still a 

shareholder holding his twenty shares. He denied to have attended 

any metting held on 15th September, 2000 that purported to have 

sold the shares and he said the minutes and share certificate were 

forged. He thus put the plaintiff to strict proof of its allegations. 

At the final pre-trail conference, three issues were framed. The 

flrst issue is whether the defendant lawfully sold and transferred his 

twenty shares to the plaintiff's company held under Afriscan 

Construction Co. Ltd. 

It is not disputed that the Company was incorporated on 30th 

October, 1990 and its founder members were David Mahende with 

forty shares; Saidi Msangi with twenty shares; and Afrscan Group (T) 

Ltd with forty shares as evidenced by the Memorandum and 

Articles of Association (MEMARTS) which was tendered and 

admitted as Exhibit P 1 and Certificate of Incorporation, Exhibit P2. 

It is also not disputed that in 1991 the shares of Afriscan Group 

(T) Ltd were transferred to Farida Nilsson~ 
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' The most contentious issue in this case is the twenty shares 

held by Said Msangi which are alleged by the plaintiff to be· 

transferred to it on 15th September, 2000. 

It is trite law that "He who alleges a particular fact has a duty 

to prove that fact." The standard of proof is on a preponderance of 

probability. In trying to prove its allegations, the plaintiff filed four 

witness statements but managed to parade only three witnesses for 

cross examination. The witness whose statement was filed but not 

called for cross examination is Farida Jivraj Nilsson. Therefore in 

terms of Rule 56 (a) of the High Court (Commercial Division) 

Procedure Rules GN 250 of 2012 her witness statement is hereby 

strike out from the court record. 

Ulf Nilsson (PWl) told the Court that in 1998 the defendant 

agreed to sell his shares to him and at the meeting of shareholders 

held on 31st December, 1998 the decision was duly endorsed and 

from the time to the completion of projects Mr. Said Msangi was 

never involved in the projects implementation. PWl testified that 

tHe actual payment of the purchase price of shares and transfer 
~ 
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• formalities were finalized on 15th September, 2000. He tendered 
,. 

and it was admitted the minutes of the meeting held on 15th 

September 2000. (Exhibit P3) and transfer of share certificate (Exhibit 

P4. PW1 testified that the transfer was made in favour of African 

group (T) Ltd. 

Raymond O' Brien Takayo (PW2) was paraded by the plaintiff 

to establish to the court that he witnessed the defendant signing 

exhibit P4. PW2 told the Court that on 15th September, 2000 while at 

the office of Mr. Ulf Nilsson at Gerezani, he was called to witness 

and indeed he witnessed the share sales and transfer deeds 

between Mr. Ulf Nilsson on behalf of African Group (T) Ltd and Mr. 

Said Msangi and Mr. David Maherde on the other side. He said the 

agreement involved the sale of 20 shares by Mr. Saidi Msangi and 

10 shares by Mr. David Maherde in African construction company 

Ltd and he affixed his signature on both documents, after they 

were signed by both parties including Mr. Ulf Nilsson. He said later 

on he was assigned to process payment of stamp duty at the ba~ 
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for both sale and transfer documents of the shares and he 

processed them. 

D/S/sgt. Johannes Joseph Mugendl was the plaintiff's third 

witness (PW3) who told the court that he is a document examiner 

working with the Forensic Bureau Criminal investigation Department 

with the Tanzania police and that on 17th February, 2014 he 

received documents from Mr. J. I. Rutabingwa that requested for 

examination of fingerprints and handwriting. PW3 testified that he 

exornined and compared the disputed signatures through the use 

of modern microscopes VSC 6000 video spectral comparator and 

discovered significant similar characteristics of letter and stroke 

formations between the disputed and undisputed specimens. He 

said, he also made a photographic enlargements and came to a 

conclusion that in his opinion the disputed signature and specimens 

signature are similar and were signed by the same hand. He 

tendered his report of investigation and it was admitted as exhibit 

P6 .• 
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" As I said the defendant strongly disputed the sale and transfer 

of the shares. He brought two witnesses; the first witness was himself, 

Mr. Said Msangi (DWl) who testified that he never attended the 

meeting of 31st December, 1998 and he has never seen the 

purported minutes thereof which indicated that Tonda Nilson 

attended as a secretary. He stated that what appears to be a 

signature of Farida Nilson is false as DWl is conversant with the 

signature of the said Farida Nilson. 

DWl further denied to have attended any meeting held on 

15th September, 2000 and denied to have signed any resolution to 

tliat effect. It was the testimony of DWl that there was no meeting 

held on 15th September, 2000 to deliberate on the agenda 

regarding sale and transfer of his shares to the plaintiff or any other 

person. He denied to have signed any minutes and share transfer 

document for the transfer to his 20 shares. He said the signatures 

appearing therein are not his signatures. DWl also said the alleged 

Board meeting said to be held on 13th March, 2011 at ADA Estate 

and alleged to appoint David Nilson and Ulf Nilson as directors is 
~ 
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false. DWl acknowledged that he resigned from directorship of 

Afriscan Construction Co. Ltd on 26th May, 2008 but never sold his 

shares and that according to BRELA report of 6th June, 2013, he still 

holds his 20 shares in the company. He tendered and admitted;- 

1. Sale agreement dated 5th December, 2003 and deed of 

transfer and Title Deed over Plot No. 18 Block C as exhibit 

02 collectively that have the name of Farida Abdallah 

Jivarj, signature of Farida , and signature of the defendant 

as exhibit 02; 

2. Annual Returns of Afriscan Construction Co. Ltd Submitted 

to BRELA as of 16th February 2001 exhibit 03; 

3. Letter dated 6th June, 2013 from BRELA showing the 

shareholders and. directors of Afriscan Construction 

Company Ltd as exhibit D4; and 

4. Letter dated 27th June, 2008 from BRELA showing the 

resignation of directorship of the defendant as exhibit D5M. 
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DWl also identified exhibit Dl that was tendered by PWl during his 

cross examination Exhibit D 1 is the minutes of the shareholders held 

on 31st December, 1998 where Mr. Ulf Nilsson was appointed as a 

director. It also shows that the shareholders agreed for the shares 

belonging to Mr. Said Msangi, 20 shares of a value of Tshs. 1000/= 

each, purchased and paid for by Mr. Ulf Nilsson, be transferred. 

The last witness for the defendant is Col. David Joseph Mahende 

(DW2) who told the court that he is one of the shareholders in the 

company and the shareholding in the company has never 

changed and there has never been any sale or transfer of any 

shares from any of the shareholders. DW2 further said African 

Group (T) Ltd is not a shareholder in the company and one Ulf 

Nilsson has no share or directorship in the Company. 

I do concur with the counsel for the plaintiff that the issue of 

share transfer is essentially a contractual matter as stipulated under 

Section 7 4 of the Companies Act of 2002 that the shares in a 

company are personal property of the member and are 

transferrable in the manner provided by the articles of the 
~ 
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company. Further, Section 9 (1) of the Companies Act of 2002 

clearly provides that the Memorandum and Articles of Association 

of the Company are the regulations of the Company. According to 
.. 

Exhibit P 1, the sale and transfer of shares is regulated by Articles 3 

and 4. These Articles provide: 

"3. The directors may in their discretion and without assigning 

any reason thereof refuse to register the transfer of any 

shares to any person whom it shall in their opinion be 

undesirable for any person whatsoever or admit to 

membership. 

4. Subject to clauses 2 and 3 hereof the right to members to 

transfer their shares shall be restricted as follows: 

a) No shares shall be transferred to a person who is not a member 

so long as there is a member or any person selected by the 

directors as one who it is desirable in buying the shares. All 

shares shall be confirmed by the Board of Directors'* 
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b) Every shareholders or trustee in bankruptcy, or any person· who 

~ may desire to sell or transfer any such share and every personal 

representative of a deceased shareholder shall give notice in 

writing to the Directors that he desires to make such sale or 

transfer. Such notice shall constitute the Board of Directors of 

any member or members of the company at a price to be 

agreed upon between the party giving such notice and the 

Board, or in case of difference to be determines by the Auditor 

for the Company. 

c) Upon price of such shares being agreed on or determined as 

. per clause (b) above, the Board shall forthwith give notice to 

such of the shareholders other than the shareholders desiring to 

sell or transfer the said shares stating the number and the price 

of such shares inviting the person to whom notice is sent to state 

within 21 days from the date of such notice whether he is willing · 

to purchase any, if so, what maximum member of such shares. 

At such shares amongst the shareholders (if more than one) 

who shall have addressed their desire to purchase the sam~ 
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. ' 
and as far as my be pro-rota according to the number of shares 

already need them correctively, or if there be only one 

shareholder, the whole of such shares shall be obliged to take 

· more than the maximum of such shares stated in his answer to 

the said notice. 

Upon such appointment being made or such one share 

notifying his intention to purchase, as the case may be, the 

party desiring to sell or transfer such share shall be bond upon 

payment of the said price to transfer the shares to the 

respective shareholders or to single shareholder who have 

agreed to buy the same" 

The above are the limitations in respect of transfer of shares. 

The Articles impose restrictions on selling shares to non-existing 

members. In essence, a member is permitted to sell and transfer his 

shares to an existing member without restrictions but where he 
.• 

seeks to transfer to an outsider then he has first to give a pre- 

emptive right to existing members.~ 
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In Re Smith, Knight & Co, Weston's { 1868) 4 Ch App 20 cited by 

Farrar in his book "Farrar's Company Law" 13th Ed. Published by 

Butterworths, 1991 at page 238 it was held that a shareholder has a 

prima facie right to transfer his shares and directors have no 

discretionary powers, independent of the powers given by them by 

the articles, to refuse to register a transfer. 

It is follows then that a shareholder is free to transfer his shares 

and directors have no power to refuse a transfer unless permitted 
, ' 

to do so by the articles. 

It is argued in the present matter that since there was no 

notice to sell then the sale is unlawfully. It is acknowledged by the 

counsel for the plaintiff that it is true no notice was tendered before 

the court but it was argued that since the sale of twenty shares was 

uncnlrnously arrived at the duly convened meeting where some 

members serving as directors were in attendance then there was 

no need of separate notice.~ 
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Avtar Singh in his book titled "Company Law" 15th Ed. 

Published by Eastern Book Company, a reprint of 2009 at page 162 

said: 

"A transfer contravening articles is not a nullity, nor void ab 

initio. A transfer in violation of pre-emptive provision can be 

set right by subsequent assent of shareholders or ratification or 

even by acquiescence." 

From the facts of the case the sale of twenty shares by the 

defendant to the plaintiff, who is no longer a member of the 

company as it sold it shares to Farida Nilson in 1991, was done 

without issuing a notice in writing to the Directors. This is a violation 

of the pre emptive rights of much the counsel for the plaintiff 

argues that it was regularized by a shareholders rectifying held on 

15th September, 2000 because in that meeting the shareholders 

rectified the sale and transfer. 

The defendant is strongly asserting fraud on the meeting held 

15th September, 2000 by arguing that:~ 
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1 . He never attended nor took part in any meeting that 

alleged to have sold his shares; 

2. There is also an allegation of the sale of the same shares on 

31st December, 1998 to Ulf Nilsson in person as such there 

can never be another sale on 15th September, 2000 to 

Afriscan Group; and 

3. The meeting of 15th September, 2000 did not make any 

reference to the meeting of 31st December, 1998. 

I have shown herein that the plaintiff through PWl tendered 

and it was admitted the minutes of the meeting held on 15th 

September, 2000 as Exhibit P3. Exhibit P3 is titled: "Minutes of 

Meeting of the Shareholders of Afriscan Construction Co Ltd at the 

office in Dar es Salaam on Friday 15th September, 2000." Agenda 

item three of the minutes reads as follows: 

"3. ALLOTMENTS OF SHARES 

IT WAS RESOLVED THAT, Mr. Saidi Msangi sells all his shares, 20 in 

Afri Scan Construction to AfriScan Group at a consideration of 
~ 
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20 x 10,000, totally Tshs 200,000 and THAT, David Joseph 

Mahende sells ten of shares in AfriScan Construction to 

AfriScan Group at a consideration of 1 Ox 10,000, totally Tshs. 

100,000. 

The Composition of shareholding thereafter is: 

David Joseph Mahende 30 shares =30% of the share capital 

Farida Nilsson 

capital 

40 shares = 40% of the Share 

AfriScan Group {T} Ltd 

capital". 

30 Shares = 30% of the share 

Exhibit P3 further shows that the meeting was presided over by 

Mr. Nilsson and it was attended by David Joseph Mahende; Said 

Msangi; and Farida Nilsson whom they all placed their signatures to 

signifying their attendance. This signature is highly disputed by the 

defendant. 

However, there is a testimony of an expert in writing of one 

D/S/Sgt Johannes Joseph Mugendi (PW3) who told this Court that~ 
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he examined the "disputed signature" on Exhibits P3 and P4 with the 

specimen signature of the Defendant appears in the payment 

vouchers by using modern microscopes VSC6000-Video Spectral 

comparator and made photographic enlargements of specimens. 

PW3 said in his examination, he discovered significant similar 

characteristics of letter and stroke formations between the 

disputed signature and specimen signatures of the defendant. 

Consequently in his report admitted as Exhibit P6 concluded 
" 

that the disputed and specimen signatures are similar and were 

signed by the same hand. 

In the case of Thabitha Muhondwa Vs Mwango Ramadhani 

Maindo & Another, Civil Appeal No. 28 of 2012 (Unreported) the 

Court of Appeal of Tanzania stated that: 

" .... one of the methods of proving a signature of a person is 

by comparing it with his other signatures." 

Of course, I am alive as correctly submitted by the learned 

advocate for the defendant that the evidence of an expert witness 
~ 
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inA handwriting, especially in criminal trials, is not very safe to rely 

upon and to act upon it without concrete evidence on how it was 

obtained. 

In the case of DPP Vs Shida Manyama @ Selemani Mabuba, 

Criminal Appeal No. 285 of 2002 (CA-M2) (unreported) the Court of 

Appeal of Tanzania stated as follows: 

"Generally handwriting or signature may be proved on admission 

by the writer or by the evidence of a witness" or witnesses in . 

whose presence the document was written or signed. This is 

what can be conveniently called direct evidence which offers 

the best means of proof .... More often than not; such direct 

evidence has not always been readily available." 

It follows then that one of the most credible evidences in 

handwriting or signature is the evidence of a witness in whose. 

presence the document was signed. In the matter at hand, we 

have the testimony of PW2 who said that he witnessed the 

defendant placing his signature in Exhibit P4. Therefore, with these 

clear evidences, of Exhibits P3; P4 coupled with the testimonies of 
~ 
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PWl; PW2; and PW3 together with the fact that the 

members/directors approved the sale and transfer of twenty shares 

despite there being violation of pre-emptive provision, I find that 

the defendant lawfully sold and transferred his twenty shares to the 

plaintiff company held under AfriScan Construction Co. Ltd. 

Having held so, let me now turn to the second issue that is 

whether the plaintiff suffered any damages as a result of 

defendant's denial of the sale. 

The plaintiff in its plaint alleges that it suffered general 

damages due to the defendant's persistent claim that he is still a 

shareholder to the Company. General damages are such as the 

law will presume to be the direct, natural or probable 

consequence of the act complained of; the defendant's wrong 

doing must, therefore, have been a cause, if not the sole, or a 

particularly significant, cause of damage (See the case of Tanzania 

Saruji Corporation Vs. African Marble Company Ltd [2004] T.L.R 155). 

Further in the case of Mwalwange v. Mwalwajo ( 1972) HCD No 78 

Hon, Mwakasendo, Ag. J (as then was) said:~ 
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"It is principle of Jaw that, there is no entitlement to damages 

without a proof of Joss, or injury." 

According to the testimony of PWl the plaintiff is said to be 

ernborrossed and the delay in the process of finalising realization of 

the arbitral award made the plaintiff to suffer general damages. 

However, it was not explained by PW 1 on what way or how the 

plaintiff was embarrassed and it was embarrassed before whom. 

Furthermore, though there is testimony of PWl that there was an 

award passed in favour of the plaintiff but the said award was not 

brought before the Court to prove its existence. In that respect, I 

have no other option than to hold that the plaintiff failed to prove 

the loss or injury of damages suffered. 

Lastly, it is the relief. The Plaintiff enumerated in its pleadings 

the relief that it wants this Court to grant. I will deal with each relief 

as claimed. First, a declaratory order that the defendant had 

lawfully sold and transferred his twenty shares in the company 

known as Afriscan Constructon Co. Ltd and he is therefore no 

longer a shareholder. I have found herein that the defendan~ 
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lawfully sold and transferred his twenty shares to the plaintiff 

company held under AfriScan Construction Co. Ltd; I thus proceed 

to grant such a prayer . 

. Secondly, the plaintiff prays for general damages to be 

assessed by the Court. I have held herein that the plaintiff failed to 

prove its loss or injury suffered as such the prayer is declined. 

Thirdly, the plaintiff is praying for costs of the suit. As a general 

rule, costs follow the event; unless the awarding court in its 
,. 

discretion, finds good reasons for ordering otherwise. (See Njoro 

Furniture Mart Ltd v Tanesco [1995] .TL.R 205). In the matter at hand, 

there is no doubt that the plaintiff incurred some expenses in 

pursuing its case. Therefore, the defendant is condemned to pay 

costs of the present suit to the Plaintiff. 

Lastly, the plaintiff prayed for interest on decretal sum at the 

Court's rate of 12% from the date of judgement until payment in 

full. Usually, decretal amount includes costs. Costs are only 

awarded at the delivery of judgment. Therefore, the prayer of 
~ 
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interest, on decretal sum at court's rate of 12%, is hereby granted 

at 7% per annum from the date of judgment till payment in full. 

In the end, judgement and decree is hereby entered in favour 

of the plaintiff as fallows: 

....... _ 

1 . It is hereby declared that the defendant lawfully sold and 

transferred his twenty shares in the company known as 

Afriscan Constructon Co. Ltd and he is therefore no longer 

a shareholder; 

2. The defendant is condemned to pay costs of the present 

suit to the Plaintiff which shall be taxed; 

3. The defendant shall pay the plaintiff interest on decretal 

sum at court's rate of 7% per annum from the date of 

judgment till payment in full. 

It is so ordered. 

Dated at Dar es Salaam this 31st day of August, 2018. 

~ 
B.M.A Sehel 

JUDGE 

31st day of August, 2018. 
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