THE UNITED REPUBLIC OF TANZANIA

I”“r-l

THE JUDICIARY

The High Court of Tanzania

[Commercial Division]

“AWARENESS SEMINAR AT ARUSHA”
SEMINAR REPORT

25 MARCH 2011



Contents

L L0 20 A\ 417 XN i
ii  ACKNOWLEDGEMENTS ...t ssessssessssssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssans ii
1. INTRODUCTION ..t ssssssesesssessssssssssesssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnes 3
2. SEMINAR SETTINGS ..ot sesssssssssssssssssesssssssesssssssssssssssssssssssssessssssssssssssssssssssssssssssssssssssssssssssssssas 3
3. AIMS AND OBJECTIVES ...t seesssssssssssssssssssssssssssssssssssssssssssssasssssssssssssssssssssssssssssssssassssssssssssas 4
4. WELCOME NOTE. .. eseresttssesseisssssssssssssssessssssssssssssssssesssssssssssssss s ssss s ssssssssssssssssssssasssans 4
5. OPENING REMARKS .....oietreeseetseessesssesssessssesssessssssssessssssssessssassssssssssssessssssssessssssssessssssssessssssssessssssssesssnses 5
6. THE LAUNCHING OF E-LIBRARY ..rtrreeseesstnecsssessessssssssssssssssessssssssssssssssssssssssssssssssssssssssssssssesas 5
7. SEMINAR PRESENTATIONS ..ottt seesststessesssessessessessssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssas 6

7.1 THE 1St PRESENTATION ...ooiiisteseesessseessessesssssssssesssessesssssssssssssssssssssssssessssssssssssssssssssssssssssssssssssssssnes 6

7.2. THE 2ND PRESENTATION ..couieeuiereeesssesssesesssessssessssssssssesssssessssessssssssssessssssssssessssssssssesssssssssessssssssasesssns 7

7.3 THE 3RD PRESENTATION ...otuieeueereeesssesssesssssessssessssssssssessssssssssessssssssssessssssssssessssssssssessssssssssessssssssasesssns 9
8. THE PANEL DISCUSSION ...oirriereerseesseesseessesssssssesssssssessssssssesssssssessssssssessssssssessssssssessssssssesssessssessssssssessaes 12

8.1  QUESLIONS & ANSWET S .cuiicereresens e ressessessss e ssss s ssss s e s sss s s sesssss s s ssessessssssensns 12
0. A B SRS RS RERR R R RS ESRR RS R R e R SRR 14
10 RECOMMENDATIONS ..oieeeeereeseeeseesseesseessessssssssessssssssessssssssessssssssessssssssesssssssssssssssssessssssssessssssssssssesens 15

11.  CLOSING REMARKS ....oeereemeerseesseessesssesssesssesssssssessssesssessssssssessssesssessssssssessssssssessssssssessssssssessasens 15
APPENDIX: 1 LIST OF PARTICIPANTS-AWARENESS SEMINAR AT ARUSHA ... 17
APPENDIX: 2 LIST OF PRESENTERS.... oot seeesessesesesssssssesssssssesssssssssssesssssssssssssessssssssssssseens 20
APPENDIX: 3 LIST OF TEAM WORKERS/ORGANIZERS......oreereeereerseeesensseessessseessesseesssessseens 20
APPENDIX: 4 SEMINAR PROGRAM......cometrmretsmessssmsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssans 21

Appendix 5: SEMINAR MANNUAL....oomsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssanes 22



i ACRONYMS
AOB’s  Any Other Business

BEST Business Environment Strengthening for Tanzania
BOT Bank of Tanzania

DANIDA Danish International Development Agency

ICF Investment Climate Facility for Africa

ICT Information and Communication Technology



ii ACKNOWLEDGEMENTS

The Commercial Division would like to thanks the Guest of Honour, Chairperson,
Presenters, participants and all speakers who contributed their time and expertise to
this seminar. The Commercial Division would like to express its sincere thanks to
stakeholders and Commercial Division’s users. The Commercial Division would
like to acknowledge the key role of the BOT, BEST, ICF, and DANIDA for their

financial support since the establishment of this Division till this seminar.

ii



1. INTRODUCTION
This seminar took place on 25™ March 2011 in Arusha at “Naura Springs Hotel”.

The seminar commenced on 8:00 am and ended on 14:00 pm. It was a whole day
seminar. This was the second seminar followed by the seminar held at Mwanza on
18™ March 2011. The idea of this seminar was to educate the stakeholders, court
users and the public in general on how the Commercial Division works. The

seminar included launching of the e-library of the Division.

2. SEMINAR SETTINGS

This seminar took place on 25" March 2011 in Arusha at “Naura Springs Hotel”. It
was a whole day seminar. This seminar was organized and prepared by the
Commercial Division team and one from the University of Dar es salaam. The
team from the Division comprised of the Judges, Registrar, Deputy Registrars,
Judges’ Assistants, Accounts, Librarian, Court Clerks, and drivers. The seminar
included a trip of nine persons from Dar es Salaam to Arusha. The seminar was
structured in a way that helped participants to understand the establishment,

Management, operation and performance of the Division.

As provided in the seminar program tea and lunch was successfully offered to
participants and speakers. A good opportunity for the participants to know each
other better was provided in a more casual environment during the time of taking
pictures. The team cooperatively managed to prepare a Commercial Division’s
manual which explains about the Division in detail. The manual was presented to
the audiences by three speakers referred as presenters. The seminar provided an

opportunity for learning and sharing of experiences among participants.



About 50 participants came from Dare s Salaam, Arusha, Kilimanjaro and
Manyara regions. They represented a broad range of institutions in the public as
well as the private sector and brought to the conference a valuable mix of
experience and perspectives. The presenters came from the Division and addressed
the audience with practical experience, insights and views both at an organizational
and national level. In order to encourage discussion and exchange of information,
discussion session was scheduled at the end of the program. Discussion to
participants based on some questions and sharing of thoughts among them includes
the speakers. Therefore this report comprises of the presentations and the

discussions conducted in the seminar.

3. AIMS AND OBJECTIVES

The objective of the seminar was to educate stakeholders and the public on the
operation and performance of the Division and how they can get access to the
Division. The seminar also intended to launch the e-library of the Division so that

the public become aware of it.

4. WELCOME NOTE

The Hon. R.V.Makaramba takes an opportunity to welcome the Guest of Honour,
His Excellence Raymond Mushi and he has appreciated his attendance. He gave an
excellent introduction to the seminar and overview of the scene. His emphasis
based on awareness to the stakeholders and the public at large on the importance of
the Commercial Division and the need of e-library in Tanzania.

Briefly Hon, Makaramba addressed the audience that the Division was established
to resolve commercial disputes speedy, efficiently and effectively. The launching
of e-library is among of Division’s efforts to make sure that commercial disputes

are going to be settled speedy, efficiently and effectively. Again the e-library will
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be used to educate stakeholder and the public on how commercial disputes
dissolved. Also the official launch of e-library aimed to make stakeholders and the
public at large be aware with the existence of it. The launch also enables all
stakeholders to make use of e-library effectively. He thanked the Bank of Tanzania
(BOT) and Business Environment Strengthen of Tanzania (BEST) for their

financial support. He finally identified success and achievement of the Division.

5. OPENING REMARKS

The seminar opened with brief remarks from the Guest of Honour, his excellence
Mr. Raymond Mushi the District Commissioner of Arusha representing the
Regional Commissioner of Kilimanjaro his excellence Mr. Isidory Shirima. The
District Commissioner thanked the Division for their invitations, he also thanked
the Bank of Tanzania for their financial support to the Division. The Hon. District
Commissioner noted the growth, improvement and the development of the
Division and appreciated on the way the Division dissolve the dispute efficiently
and speedy. The main purpose of the seminar is to educate stakeholders and the
public at large on how the Commercial Division operates. The District
Commissioner addressed the audience that the main purpose of establishing the

Commercial Division is to strengthen the economy of the country.

6. THE LAUNCHING OF E-LIBRARY

The e-library was launched by his Excellence Mr. Raymond Mushi. He then took
an opportunity to visit it and finds out on how to surf data and information
contained therein. Mr. David Magige (the website designer) demonstrated on how

to surf and download information from the library.
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7. SEMINAR PRESENTATIONS

The session was chaired by Hon. J.R Kahyoza the Registrar of the Division.

7.1 THE 1st PRESENTATION
Hon. A. Mruma, the Judge of the Division made the first presentation, speaking on
the topic of the Establishment and Management of the Division. The Hon. Judge
noted that the Commercial division is for every Tanzanians whether being an
officer of the Division, an advocate or any person. Therefore the public should be
aware on the existence of the Division and being able to access it. The Division
was established under Rule 5A of the High Court Registries (1984) Rules as
amended by Government Notice No0.141 of 1999 and became operational on 15
September 1999. The Division was established as a specialized Court to cater
specifically for the business community by resolving commercial disputes
expeditiously, efficiently and effectively. The establishment of the Division was
much supported by the Bank of Tanzania (BOT) and Danish International
Development Agency (DANIDA).

The vision of the Division for the Tanzanian society is “timely, quality and
accessible Justice in commercial cases for all”. In the line of the vision the
Mission of the Division is “to provide justice, quality, efficient, effective and

speedy disposal of commercial cases through modern systems and practices”.

The core values of the division are, equality before the law, impartiality,
independence of decision-making, competence and professionalism, integrity,

accessibility, timeliness, certainty and predictability of decisions.
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The Division’s workers normally assess and evaluate themselves on their
performance, for example judges may evaluate how many cases have been decided
him per month and/ or per year. The Division is a creature of statues following
procedures under the Civil Procedure Code like any other Ordinary High Court in
Tanzania. Currently the Division has three presiding Judges, Registrar and three
Deputy-Registrars and 72 supporting staff. The Divisions has three permanent
committees, (i) the management committee comprised of all three Judges, the
Registrars, the chief accountant, the chief internal auditor, the human resources
officer and the senior registry officer. (i1)) The Commercial Court User’s
Committee comprised of all three judges of the Division, the registrar and deputy
registrars, two advocates nominated by the Tanganyika law society, two state
Attorneys nominated by the Attorney General and five persons nominated from the
business community. (iii) Staff general meeting, this is a meeting convened once in
every month for all members of staff of the Division. He closed his presentation by
noting that the Division convene the Workers’ Council Meeting and do

participates in the Worker’s Council for the entire judiciary in Tanzania.

7.2. THE 2N° PRESENTATION
The Second presentation was made by Hon. J.R. Kahyoza the Registrar of the
Division. His presentation was titled “Operation and Performance of the
Division”. His presentation focused on the jurisdiction of the Division. The
Division has both original and appellate jurisdiction. It also has powers to make
review and revisions. However the Division does not have exclusive jurisdiction.
One can file a commercial case in any other Ordinary High Court. Hon. Kahyoza
reminded the Magistrates that, they should assist parties to refer their appeals in the
Division on all cases which are of commercial significance. The Division intends

to issue summons immediately after the fresh case has been filed i.e within a day.
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He pointed out relevant statutes, rules and decided cases on jurisdiction of the
Division including; the Civil Procedure Code Act, [Cap.33 R.E 2002], The
Constitution of the United Republic of Tanzania of 1977, the Tanganyika Order-in-
Council of 1920, the Magistrates’ Courts Act Cap.11 R.E.2002, the Mortgages
Financing (Special Provisions) Act, 2008, [Act No.17 of 2008], Written Laws
(Misc. Amendment) Act No.25/2002, Written Laws Act N0.4/2004, GN. No0.427
of 2005, GN.No.141 of 1999, and GN.No0.96 of 2005.

Hon. Kahyoza explained much on the payment of fees that the filing of the case in
the Division is subject to the payment of fees. The fees collected form part of the
government revenue. Afterward the Division retains 50% of the whole fees
collected. Hon. Kahyoza also explained on how one can access the Division.
He noted that Advocates as officers of Court play important roles in the
administration of justice but the following Advocate’s behavior contributes to the
problem of cases delays:-

e Consent adjournment of cases,

e Unnecessary interlocutory application,

e Unnecessary adjournment,

e Failure to abide to schedules as regards filing of submissions

e Lack of preparedness,

e Not being Punctual to courts,

e Holding briefs without proper instructions and

e Failure of advocates to enter appearance due sickness without complying

with the Hon. Principle Judge’s circular and the civil Procedure code cap 33

(R.E) 2002

What, Why and How You Can Use the Commercial Division © ComCourt 2011 Page 8



In the light of above the Division imposes fines for unreasonable adjournment of

cases.

The Hon. Kahyoza noted further that the clearance rate of cases in the Division is
good as it is close to 100%. The clearance rate at Mwanza-registry for ten years is
100% followed by Arusha registry and Dar es Salaam. He said that Tanzania is the
first Country in Sub-Saharan Countries on the enforcement of the Contract. Court
Brokers are also officers of the Court helping the Division in the execution of

decree.

7.3 THE 3R> PRESENTATION

The third presentation was made by Hon. R.V. Makaramba, the Judge In-charge of
the Division. His presentation was divided into two parts. He first represented on
the “Application of Information, Communication and Technology (ICT) in the
administration of Commercial Justice” and then represented on “Challenges and
Future prospects of the High Court of Tanzania Commercial Division”,

Hon. Makaramba noted that the Division adopted the digital recording system of
court proceedings. The Division’s vision is to use video conference. Under this
system Judges will not take proceedings during the trial rather than looking on the
demeanor of the Advocates and their witnesses. He introduced two websites of the

Division as www.comcourt.go.tz and www.judiciary.qo.tz.

The Hon. Judge cautioned on disposal of government documents that should be
disposed under procedures specified under the law.

The Division face with problem on how to draft electronic Judgment as there is no
specific format for drafting electronic judgments. The Civil Procedure Code is

silent on this issue.
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The Division introduced a mobile phone application which allows parties and their

advocates to get information on the status of their cases. Therefore advocates are

highly required to share the payment of this service as it seems more beneficial to

them.

The Tanzanian society is highly advised to use electronic applications because

researches show that electronic application reduces corruption.

The Hon Judge mentioned the internal challenges facing the Division as follows:

Shortage of franscribers and stenographers- hence untimely transcription
of all audio records

Lack of rules governing recording of proceedings.
Insufficient budget for ICT and lack of Rules for maintenance and disposal
of ICT equipment.

Growing backlog of cases.

Shortage of Judges national wide which affects the number of judges af the
Commercial Division.

Rigidity of existing rules of procedure and Cumbersome and expensive
execution proceedings.

Insufficient funds allocated fo the Division fo implement the existing
Programmes.

The Hon Judge In-charge ended his presentation by touching on the Future

Prospects and Way Forward as follows:

() Opening more registries, one at Mbeya and another at Dodoma

(it) Reviewing Commercial Rules of Procedure fo puf in place a sef of new

procedural rules specitically for the Commercial Division by June 201 1
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(i) Staff Capacity Development through fraining by way of study fours
and exchange programmes

(iv) Fnhancing Case Disposal and reducing time taken from filing fo
disposal from 16 months fo 1Z2.

(V) Developing a Client’s Service Charter providing time within which
important steps will be taken

(vi) Maintaining integrity, fransparency and accountability

(vii) Increasing HIV/AIDS Awareness and providing care and support fo
statf members living with HIV/AIDS

(viii) Using ICT in Administration of Commercial Justice

(ix) Improving and Extending fo its sub-registries the use of Computer
Aided Recording and Transcription System

(X) Updating the Division’s Website fo provide more and necessary
information and fo make it more interactive

(xi) To benefit from the Court Case Management System being developed
by the Judiciary for all courts and all types of cases and maintain the
current case management system while awaiting for the new one fo be
developed and rolled over.

(xir) Maintaining and Enhancing the Mobile Application System fo enable
advocates and parties gef updated information on their case status through
mobile phones at a foken tee deposited by agreement to cater for the short
message system (snis) service.

(xiii) Procuring Flectronic Books and Maintaining Sife for posting
important Judgments.

(xiv) Strengthening the application of Alternative Dispute Resolution (A.D.
R) Mechanisms by imparting skills both fo the Bench and the Bar.

XV Consolidating and Strengthening cooperation and exchange
£ 5 s £
programs with sister courts in the region and outside.
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8. THE PANEL DISCUSSION

The panel discussion was chaired by Hon. A. Mruma: the Judge of the Commercial

Division. The panel gave a chance to participants to ask questions, comments and

responses on the presentations. The questions, comments and responses of the

session centered on the presentations made.

8.1 Questions & Answers

SN

QUESTIONS

ANSWERS

Did the Commercial Division
have a plan to establish
Court  Users

Arusha

commercial
Committee at

Registry?

The Division lacks funds to establish and run
the Commercial Court users Committee at
Arusha but the Division intends to run User’s
with  stakeholders

Committee through

representatives.

Is the commercial Division
do

seminar at Manyara and other

plans to awareness

regions?

The problem is fund, the Division’s budget
for this year does not allow to arrange
seminar at Manyara. Alternatively, the
Division plans to use radios and flyers to
educate its stakeholders and public in

general.

What is the composition and
functions of the Commercial

Division Users Committee?

The Committee is comprised of all three
judges of the Division, the Registrar and
Deputy Registrar; two advocates nominated
by the Tanganyika Law Society; two State
Attorneys nominated by the Attorney
General; and five persons nominated from
the business community. The Committee

Feeds the management with views about the

What, Why and How You Can Use the Commercial Division © ComCourt 2011
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Division. Also the Committee sometimes
informs its members of what is going on in

the Division.

What efforts have been made
by the Division to assists

other Courts in Tanzania to

achieve technological
development in case
management?

This is the matter of policy, the existing
policy does not allow to do so but the
Division has already recommended to the
Government and the Government responded
by appointing the Mr. Rajabu the Project
Manager from BEST under BEST program
to initiate the project for Courts Case
Management System in Tanzania. There is
also a program under ICF for improving

Case Management System in Tanzania.

Are the fees for the cases
off

mediation and those gone to

disposed through

trial being charged the same?

The filing fees remain the same, but for the
cases ended through mediation may take

advantages of reducing costs of the case.

Is there any study have been
made by the Division to see
small
to pay
imposed by the division?

whether enterprises

affords the fees

There is no any study have been made.
Generally the rate of 3% is not high for any
person who is serious wants to recover his

money.

What, Why and How You Can Use the Commercial Division © ComCourt 2011
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9. 1/ " 03

e The duty to determine whether the case is of commercial significance
remains to Judges and /or Magistrates.

e Advocates as Officers of Courts who assist the Courts to reach justice need
also to be trained on how to handle commercial cases.

e The Governments wants to establish Small Claims Court specifically for
commercial cases arising from small enterprises and business man. Research
on establishment of small claims court has been assigned to the Division
under BEST program and the research has been planned to start in the year
2012.

e Rules and procedures used by the Division like any other ordinary High
Court are still cumbersome, so there is need to have special procedures for
commercial cases which shall be simple and more efficient.

e The Division plans to dispose appeals and arbitral awards within six months.

e The BOT Manager Mr. Said Chiguma has appreciated on how the Division
dispose cases speedy and efficiently and promised to send the report on the
performance to the BOT management.

e The Division has been empowered by Act, No.17 of 2008 [Mortgages
Financing (Special Provisions)] to hear mortgage matters under summary

procedure.
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10 RECOMMENDATIONS

e The Commercial Division should make efforts to arrange more seminars to
other people.

e The best practices record of the Division should be adopted to other courts
as well.

e The User Court Committee should be connived to all courts
e The management of the Division’s committees should also be emulated in
the judiciary.

e The problems of higher fees to stake holder, changes on rules governing fees
should be made.

e There is a need to have court users Committee at Mwanza and Arusha, the
Division should seriously think to establish the same.

e Pecuniary jurisdiction does not harmonize courts in Tanzania especially the
Division, there is need to look on those laws to see whether there is
possibility of harmonizing them so that to have similar pecuniary
jurisdiction for all courts.

11. CLOSING REMARKS

The closing remark was made by the Chairman of the Tanganyika Law Society at
Arusha, Mr. Duncan J.Oola where he noted that the seminar had broadened his
view on how the Division operates. He appreciated the good performance of the
Division. He also appreciated the application of ICT by the Division and he
pointed out his views that the use of ICT shall reduce the backlog of cases in other
courts and the problem of unqualified persons who under some circumstances

appears as advocates in our court through “Powers of Attorney”. He said, they
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have adopted the practice of assessing and evaluating themselves on the
performance of their duties. He continued to say that, they are going to share with
other people from what they have leant in the seminar. He closed the seminar by
the saying that our Moto shall be “Disposal of cases speedy, effectively and
efficiently ”. The seminar ended at 2:00 PM.

13.CONCLUSION
Feedback from participants confirmed that the seminar was very much appreciated
as well as there is a pressing need for more practical approaches and for other
opportunities to discuss many issues as has been recommended. A clear message
that comes from the presentations and discussion of the seminar is that the
Tanzanians are now starting a march of accepting the ICT as part of their life. ICT
has now been generally recognized as one of the strategies by which courts can
deliver efficient services to the public. This situation provides opportunity for more

learning seminars.
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APPENDIX: 1 LIST OF PARTICIPANTS-AWARENESS SEMINAR AT ARUSHA

SN | NAME OF INSTITUTION | DESIGNATI PHONE EMAIL
PARTICIPANT ON
1 HON. ROBERT V. COMMERCIAL | JUDGE IN- | 0787574568 | makararamba@yahoo.co
MAKARAMBA DIVISION CHARGE m
2 HON. AR. MRUMA COMMERCIAL | JUDGE 0784251880 | amruma98@yahoo.com
DIVISION
3 HON. JUDICIARY JUDGE 0713240905 | -
KAKUSULO.M.M.SAMBO
5 HON. AISHA C.NYERERE | HIGH COURT- | JUDGE IN- | 0754275444 | aishanyerere@yahoo.com
ARUSHA CHARGE
6 HON. J.R.KAHYOZA COMMERCIAL | REGISTRAR 0715499056 | kahyozaj@comcourt.go.t
DIVISION z
7 HON. ANGELA. TEYE COMMERCIAL | DEPUTY 0784338643
REGISTRAR
8 HON. MARY .P.MRIO JUDICIARY DRM 0784256244 | Mapete76@yahoo.com
INCHARGE
9 ALBERT C. SALEI KIBO P.INTEL | HR OFFICER | 0754765415 | albert.salei@yahoo.com
10 | R. ROGHAT AGC STATE 0756456311 | robakilei@yahoo.com
ATTORNEY
11 | TAWAN, SALUM COMMERCIAL | LIBRARIAN 0714105294 | Salimtawan2000@gmail.
DIVISION com
12 | ADERCKSON COMMERCIAL | JUDGES’ 0755373943 | derickhezron@yahoo.co
H.NJUMWA DIVISION ASSISTANTS m
13 | NEEMA P.MHANDO JUCIDIARY JUDGES’ 0784826326 | muhando@gmail.com
ASSISANT
14 | MOSES NDELWA COMMERCIAL | JUDGE’S 0719369094 | Moses.ndelwa@yahoo.co
DIVISION ASSISTANT m
15 | HARUNA KAMBIRO JUDICIARY 0786392361
16 | HON. ARNOLD JUDICIARY RESIDENT 0767989971 | arnoldkirekiano@yahoo.c
KIREKIANO MAGISTRAT om
E
17 | HON. MYOMBO'Y. JUDICARY RESIDENT 0753319282

What, Why and How You Can Use the Commercial Division © ComCourt 2011

Page 17



mailto:makararamba@yahoo.com
mailto:makararamba@yahoo.com
mailto:amruma98@yahoo.com
mailto:aishanyerere@yahoo.com
mailto:kahyozaj@comcourt.go.tz
mailto:kahyozaj@comcourt.go.tz
mailto:Mapete76@yahoo.com
mailto:albert.salei@yahoo.com
mailto:robakilei@yahoo.com
mailto:Salimtawan2000@gmail.com
mailto:Salimtawan2000@gmail.com
mailto:derickhezron@yahoo.com
mailto:derickhezron@yahoo.com
mailto:muhando@gmail.com
mailto:Moses.ndelwa@yahoo.com
mailto:Moses.ndelwa@yahoo.com
mailto:arnoldkirekiano@yahoo.com
mailto:arnoldkirekiano@yahoo.com

CHARLES MAGISTRAT
E
18 | HON. D.J.MSOFE JUCIDIARY RESIDENT 0755946613 | denamwaka@gmail.com
MAGISTRAT
E
19 | ADOLF MATOLA BUSINESSMA | 0713783030 | nyaluvale@yahoo.com
N
20 | D.C.KAMUZORA DR-ARUMERU 0754437997 | c-devotha@yahoo.com
21 | FILBERT C. NGONYANI COMMERCIAL
DIVISION
22 | REDEMPTA V. DIKU COMMERCIAL 0754955613
DIVISION
23 | YASINTA JOHN COMMERCIAL 0787369951
DIVISION
24 | MANSWETY NYALLY MASUWA DIRECTOR 0766306006
(E.A)
25 | MAGIGE DAVID UDSM IT- 0715420837 | magige@dibis.udsm.ac.tz
SPECIALIST
26 | ALUTE MUGHWAI MUGHWAIEC | ADVOCATE 0754263180 | Alute-
0] mugwahi@yahoo.com
27 | MENRAD DSOUZA MMD&CO ADVOCATE | 0784960211 | mdsouzaadvocates@gmai
l.com
28 | TULLA MLAGALA NSH CASHIER 0713703133 | Tullakihwele2006@yaho
o.com
29 | MASANGWA J.DEDE NJULUMI & | MANAGING 0713501601 | njulumilawpartner@gmai
CoO PARTNER l.com
30 | MODEST AKIDA NGALO & CO | ASPARTNER | 0784851011
31 | NICHOLAUS DUHIA TAXPLAN M/PARTNER | 0754474959 | tpa@tz2000.com
ASSOCIATES
32 | R.H.GENDANGA SECURITY 0713311395
GUARD
33 | HON.H. AMNGURUTA JUDICIARY MAGISTRAT | 0753087280
E
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34 | SAID CHIGUMA BOT MANAGER 0684789919 | saidchguma@yahoo.com
35 | DUNCAN J.O0OLA TLS-ARUSHA | CHAIRMAN 0784290449 | dunoola@yahoo.com
36 | HON.CHARLES MAGESA | JUDICIARY RM IN- | 0784389822
CHARGE
37 | PAULO JOSEPH JUDICIARY SECURITY
GUARD
38 | EB.MOTTA COMMERCIAL | ACCOUNTAN | 0713255886 | emotta@go.tz
COURT T
39 | EWALD A. KILAWE COMMERCIAL | DRIVER 0713518735 | kilawe@yahoo.com
COURT
40. | HAPPY LAZARO THE AFRICAN | JOURNALIST | 0754824643 | happylazaro@yahoo.co.u
k
41 | BONIFACE JOSEPH ROAYAL ADVOCATE | 0754520226 | royalattorneys@gmail.co
ATTORNEYS m
42 | LILIAN JOEL UHURU/MZA | 0752947388 | phliliume@yahoo.com
LENDO
43 | HALFANI LIHUNDI TV PHOTO 0762321271 | Halfanlihundi@yahoo.co
JOURNALIST m
44 | GLORY MUHILIWA MAJIRA JOURNALIST | 0787351613 | muhuliwaglory@yahoo.c
om
45 | FILBERT RWEYEMAMU | CITIZEN JOURNALIST | 0754945670 | Filbert2other@yahoo.co.
uk
46 | ELIBARIKI LAZARO TANZANIA JOURNALIST | 0755287813 | elibariki@yahoo.com
DAIMA&SAFI
NA RADIO
47 | ANJELINA KARAN MWANANCHI | JOURNALIST | 0763993760 | anjeklinakarani@yahoo.c
om
48 | JOHN NGUNGE NIPASHE JOURNALIST | 0715411003 | johnngunge@gmail.com
49 | QUEEN LEMA DIRA/BUSINE | JOURNALIST | 0758907891 | gnalex@yahoo.com
SS TIMES
50 | ROSE JACKSON JAMBO JOURNALIST | 0765868501 | kitusorose@gmail.com
LEO/RADIO
SAFINA
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mailto:kilawe@yahoo.com
mailto:happylazaro@yahoo.co.uk
mailto:happylazaro@yahoo.co.uk
mailto:royalattorneys@gmail.com
mailto:royalattorneys@gmail.com
mailto:phliliume@yahoo.com
mailto:Halfanlihundi@yahoo.com
mailto:Halfanlihundi@yahoo.com
mailto:muhuliwaglory@yahoo.com
mailto:muhuliwaglory@yahoo.com
mailto:Filbert2other@yahoo.co.uk
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mailto:johnngunge@gmail.com
mailto:qnalex@yahoo.com
mailto:kitusorose@gmail.com

51 | ASHURA MOHAMED RADIO JOURNALIST | 0762604663 | Gloriawillie26@yahoo.co
5/ARUSHA m
TIMES
52 | JOSEPH NGILISHO TRIPPLE A JOURNALIST | 0715250300 | ngilisho@yahoo.com
APPENDIX: 2 LIST OF PRESENTERS
SN | NAME OF PRESENTER INSTITUTION DESIGNATION NO. OF PRESENTATION
1. | HON. AR. MRUMA COMMERCIAL | JUDGE 1°" PRESENTATION
DIVISION
2 HON. J.R.KAHYOZA COMMERCIAL REGISTRAR 2"° PRESENTATION
DIVISION
3 HON. ROBERT V. COMMERCIAL | JUDGE IN CHARGE | 3"° PRESENTATION
MAKARAMBA DIVISION

APPENDIX: 3 LIST OF TEAM WORKERS/ORGANIZERS

SN | NAME DESIGNATION REGISTRY

1 HON. R.V. JUDGE IN-CHARGE DAR ES SALAAM
MAKARAMBA

2 HON.A.MRUMA JUDGE DAR ES SALAAM

3 HON. J.R.KAHYOZA REGISTRAR DAR ES SALAAM

4 | HON.K. REVOCATI DEPUTY REGISTRAR DAR ES SALAAM

5 HON.A. TEYE DEPUTY REGISTRAR ARUSHA

6 HON. R. EUGENIA DEPUTY REGISTRAR MWANZA

7 | ADERKSON NJUNWA | JUDGES ASSISTANT DAR ES SALAAM

8 MOSES NDELWA JUDGES ASSISTANT DAR ES SALAAM

9 | TAWAN SALIM LIBRARIAN DAR ES SALAAM

10 | JUSTINE KILENZA LIBRARIAN DAR ES SALAAM

11 | NURU LYANA PS DAR ES SALAAM

12 | ATHUMAN CHAMA OFFICER ATTENDANTS DAR ES SALAAM

13 | EWALD KILAWE DRIVER DAR ES SALAAM

14 | EB.MOTTA ACCOUNTANT DAR ES SALAAM
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15 | FROLENTINA KANUTI | PS DAR ES SALAAM

16 | HARUNA KAMBIRO DRIVER ARUSHA

17 | FILBERT NGONYANI REGISTRY OFFICER ARUSHA

18 | REDEMPTA V. DIKU COURT CLEARK ARUSHA

19 | YASINTA JOHN COURT CLEARK ARUSHA

APPENDIX: 4 SEMINAR PROGRAM

MUDA TUKIO MHUSIKA

02:00-02:50 | Kujiandikisha Waalikwa

asubuhi

02:50 0] Kuwasili kwa Mgeni Rasmi Naibu Msajili -

02.55 Arusha

02.55 0] Neno la kukaribisha Mhe. Jaji

03.00 Mahakama ya
Biashara

03.00 - | Hotuba ya Uzinduzi Maktaba -Elektroniki / | Mhe. Mgeni Rasmi

03.20 Ufunguzi wa Semina

03:20-03:30 | Kuzindua Maktaba - Elektroniki Mhe. Mgeni Rasmi

03:30-04:00 | Picha & Chai Naibu Msajili -
Arusha

04:00-04:20 | Kuvinjari Maktaba ya Elektroniki
Mshauri wa
Maktaba ya
Elektroniki

04:20-05:20 | Uwasilishaji wa Mada mbalimbali

04:20- 05:00 | Establishment and Management of the Division Mhe. Mruma

asubuhi

05:00-05:30 | Operation and Performance of the Division Msaijili

asubuhi

05:30-06:15 | Application of Information, Communication and Mheshimiwa Jaji

asubuhi Technology(ICT) in the administration of Mfawidhi

What, Why and How You Can Use the Commercial Division © ComCourt 2011

Page 21




MUDA TUKIO MHUSIKA
Commercial justice
Challenges and Future Prospects of  the High | Mheshimiwa Jaji
Court of Tanzania Commercial Division Mfawidhi
06:15-06:45 | Maswali na Majadiliano Mhe. Jaji Mruma
06:45-07:15 | Mapendekezo, Maoni na Majumuisho Mhe.Jaji Mfawidhi
07:15-07:25 | Kufunga TLS Representative
07:25-08:00 [ Chakula Naibu Msajili -
Arusha
08:00 Mwisho Wote
Mchana
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Appendix 5: SEMINAR MANNUAL

THE UNITED REPUBLIC OF TANZANIA
,;:/’/\t\‘_\l

2

THE JUDICIARY

The High Court of Tanzania

[Commercial Division]

THE COMMERCIAL DIVISION:
WHAT IT IS, HOW IT FUNCTIONS AND
HOW YOU CAN USE IT
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THE COMMERCIAL DIVISION: WHAT IT IS, HOW IT FUNCTIONS, AND HOW
YOU CAN USE IT

1. The Commercial Division in Historical Context

The Commercial Division commonly known as the Commercial Court (Com Courd was
established as a Division of the High Court of Tanzania. The establishment of the Commercial
Division was a great step in the reform process of the legal and judicial sector. It became
operational on the 15t of September, 1999 and commenced its business in rented premises at
Upanga Maweni Street. Later it moved into its own premises on the 27 and 28t of January,
2000, in a building which was refurbished through financial assistance from DANIDA. The
Division building was officially inaugurated on the 11t May, 2001 by his Excellency President
Benjamin William Mkapa, the 3™ Phase Government President of the United Republic of
Tanzania.

The Division is located at the corner of Kivukoni Front and Luthuli Street in Dar es Salaam
City. It has sub-registries in Arusha City and Mwanza City. Plans are underway to open more
sub-registries in other High Court Zonal Centers, one in Mbeya and another in Dodoma with
some plans also earmarked for another sub-registry in Tanga.

Since its inception, three Judges have managed the Division at any given time. The first
Judge-in-Charge was His Lordship Justice Dr. S.J. Bwana. The other founder judges were Hon.
Mr. Justice Nsekela and Hon. Mr. Justice Kalegeya. Upon Hon. Mr. Justice Nsekela being
appointed Justice of Court of Appeal of Tanzania, Hon. Lady Justice N.P. Kimaro was appointed
to replace him and later she too was appointed Justice of Court of Appeal.

His Lordship Justice Kalegeya, currently with the Court of Appeal, was transferred from the
Division to the High Court Dar es Salaam Main Registry as a judge and was later appointed
Judge-in-Charge of the Dar es Salaam Zone of the High Court before finally also being
appointed Justice of Court of Appeal.

Following the transfer of the first Judge-in-Charge of the Division, His Lordship Justice
Luanda currently in the Court of Appeal took over the captainship of the Division. Other
judges were Hon. Justice S.A. Massati and Lady Justice Sauda Mjasiri, all of whom were later
transferred, Hon. Justice Luanda and Madam Justice Mjasiri being appointed Justices of Court
of Appeal and His Lordship Justice S.A. Massati becoming the Principle Judge before ultimately
also finding his way to the Court of Appeal.



Currently the Judge-in-Charge is Hon. Judge Robert Vincent Makaramba who took over
from Lady Justice K. K. Oriyo who was elevated to the Court of Appeal. The other judges are
Hon. Judge A. R. Mruma and Hon. Justice A. E. Bukuku.

The Division has had the services of Dr. John Luhangisa, the current Registrar of the East
Africa Court of Justice, as its first Registrar, followed by Mrs. Teemba and later on the late Mrs.
E.G. Mbise, both of whom were later appointed judges of the High Court. The current Registrar
of the Division is Hon. John R. Kahyoza, who is assisted by Deputy Registrars, Hon. Mrs.
Katarina Revocati at the main registry, Hon. Ms. Angela. E. M. Teye at the Arusha sub—registry
and Hon. Ms. Eugenia.G. Rujwahuka at the Mwanza sub-registry. In the history of the
Division, the first Deputy Registrar was Mrs. Teemba who as pointed out was later appointed a
judge of the High Court. Hon. Justice A. Mruma who is now a judge in the Division once also

served as Deputy Registrar in the Division.
2. Establishment of the Commercial Division

2.1 How was the Division established?

The Commercial Division was established under Rule 5A of the High Court Registries Rules,
1984 [GN.23/1984] as amended by the High Court Registries (amendment)Rules, 1999
[GN.141/1999] which was later repealed and replaced by the High Court Registries
Rules,2005 [ GN. 96/2005.

Rule 5A of GN No0.96/2005 provided that “there shall be a Commercial Division of the
High Courft within the Registry af Dar es Salaam and at any other Registry or sub registry as
may be defermined by the Chief Justice in which proceedings concerning Commercial case
may be instituted.”

2.2  Why was the Commercial Division Established?
The Commercial Division was established as a “specialized court” to cater specifically for

the business community by resolving commercial disputes expeditiously, efficiently and
effectively. The establishment of the Division was necessitated by the prevailing economic
situation ushered in by liberalization and privatization policies of the Government of the day,
which aimed at strengthening the private sector by encouraging investors, both local and
foreign thus contributing to alleviating poverty.

The need for a specialized court to resolve commercial disputes that were to emerge in the
wake of expanded business and commercial activities particularly was also a pushing factor for

the establishment of the Commercial Division.
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2.2  Who supported the Establishment of the Division?

In its initial stages, the Division enjoyed the great support from the Bank of Tanzania and
DANIDA. The Government of Tanzania provided the requisite support through allocation of
human personnel and finances through recurrent budget.

The assistance of the Danish Government through its development agency, DANIDA, came
in the form of funding for refurbishing the headquarters of the Division and construction of its
sub-registry office in Arusha but also for building the capacity of the court’s personnel staff
through training and attachment in other commercial courts from other jurisdictions. DANIDA
also provided the Division with modern working equipment and training for the users.

The Bank of Tanzania (BOT) has offered support to the Division which supplemented the
support from DANIDA and the government. DANIDA refurbished the Division’s temporary

premises, procured transport for staff and contributed to build capacity of staff of the Division.

2.3 How does the Division function?

2.3.1 The Division’s Strategic Plan

The Division has developed and adopted its own Strategic Plan (SP), which clearly states its
Vision, Mission and Core Values, as well as its objectives, Performance indicators and means of
evaluation.

The current Strategic Plan, which is for 2010/2011 to 2014/2015 is a review of the
previous one which was 2006/2007 to 2010/2011. It addresses the unfinished business of the
Division in the previous one. The current SP implements the strategic priorities of the High
Court and responds to major strategic issues implied by the evolving external and internal

environments of the Division.

2.3.2The Vision, Mission and Core Values

The vision of the Division for the Tanzanian society is:
“Timely, Quality and Accessible Justice in Commercial Cases for All.”

In line with the Vision, the Mission of the Division is:
“To provide just, quality, efficient, effective and speedy disposal of commercial cases
through modern systems and practices.”
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The institutional vision or rather, the conceptual image of the Division’s success by the
end of the five years of the Plan is:

“To be become a dynamic, fechnology-oriented and professionally competent
commercial Division ~ able fo handle specialized commercial cases.”

2.3.3 Core Values
The handling of commercial cases by the Division is continuously to be underlined by

the following set of core values:

@ Equality (before the law)

(i)  Impartiality

(iii) Independence of decision-making

(iv)  Competence and professionalism

)  Infegrity

(vi)  Accessibility

(vii)  Timeliness

(viii)  Certainty and predictability of decisions

In order to achieve the Vision of “Timely Quality and Accessible Justice in Commercial
Cases for all’ the Division has strived to create conducive environment for efficient and
effective delivery of supportive Division services. The Division sets its targets, which are
carried out by a team of committed members of staff using relatively modern court

technological systems.

2.4 How is the Division organized?

The Division which is among the three divisions of High Court of Tanzania has its
headquarters in Dar es Salaam, and operates two sub-registries, one at Arusha and another at
Mwanza. Currently, the Division operates on full-time basis and carries out its day-to-day
activities from its headquarters in Dar es Salaam. Its three judges take turn in going on a one-
week session in each of its two sub-registries located up country, since there are no resident
judges there. An organogram is attached to this Manual showing the Division’s organizational
structure.

Each sub registry has a deputy registrar, who carries out the function of admitting cases
and administering both its financial and human resources. Advanced plans are already
underway to open two more sub-registries one at Mbeya in Southern Highlands of Tanzania

and another at Dodoma in Central Tanzania.
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2.5 Who manages and runs the Division?

Currently the Division has three judges, a Registrar, three~-deputy registrars, one at the
headquarters and one at each of the sub registry, and 72 support staff of different caliber. The
authorized establishment for judges is four, but given shortage of judges nationwide, the
number of judges at the Court has remained three from its inception.

The Division is managed by a judge-in-charge, a registrar and deputy registrar. The
Registrar is the accounting and chief executive officer of the Division.

The Division has permanent committees, which assist in its operations. The Division may
sometimes form ad hoc committees as it deems fit.

(a) The Management Committee

The Management Committee is an in-house management team comprised of all the three
judges, the registrars, the chief accountant, the chief internal auditor, the human recourses
officer and the senior registry officer.

The basic duty of the Management Committee is to advice “the management” on in-house
management issues. The Management team is comprised of the judge-in-charge and the two
registrars, who handle day-to~day operations of the Division.

(b) The Commercial Division5 OA 08 O #1 1 1 EOOAA

The Commercial Court User’s Committee was established under Government Notice No
141 of 1999 as amended by Rule 5B of Government Notice No. 96 of 2005, to advise the
management of the Division on matters of court practice. It also selects assessors who sit on
commercial cases.

The Committee is comprised of all three judges of the Division, the Registrar and Deputy
Registrar who serve as its secretary; two advocates nominated by the National Bar Association
(the Tanganyika Law Society); two State Attorneys nominated by the Attorney General; and five
persons nominated from the business community, who come from lawfully established
business organizations representing the business community.

The Commercial Court Users’ committee acts as a watchdog. It feeds the management with
views and feelings of “the outside world” about the Division. The Committee sometimes
informs its members of what is going on in the Division.

(c) Staff General Meeting

The Staff General Meeting is a meeting convened once in every month for all members
of staff of the Division to update them on management decisions and to receive feedback from

them.
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The Workers’ Council is composed of representatives of employees, trade union leaders and
the management. The Division has its Workers Council meeting and participates in the
Workers’ Council for the entire Judiciary of Tanzania, which brings together workers’
representatives from the whole Judiciary. It is a body, which makes it possible for employees to

take part in the administration of their organization or institution and it is a creature of law.

3 How does the Division Operate and Perform its duties

3.1 What is the Jurisdiction of the Division?

The High Court of Tanzania (Commercial Division inclusive) is a creature of statute.
Neither the parties, nor the court can grant itself jurisdiction where it lacks one or by the
consent of the parties [Refer Commercial Case No. 65 of 2006, Kenya Commercial Bank (1)
Ltd v. Deata Ltd & Others, a ruling delivered by Hon. Massati, J. on 16 March 2007].

A Court’s jurisdiction is determined either by the statute that creates it or by limitations
contained in the relevant law. Article 108(1) of the Constitution of the United Republic of
Tanzania of 1977 (as amended from time to time) recognizes the existence of the High Court
of the United Republic (the High Court of Tanzania as commonly referred to, which was
established in 1920 by the Tanganyika Order-in-Council. The Commercial Division of the

High Court of Tanzania has both original and appellate jurisdiction as provided under Rule 54
(2) of the High Court Registries Rules | Government Notice No. 427/2005].

(a) Governing Rules of Practice and Procedure

The Commercial Division being a division of the High Court of Tanzania is governed by
the laws governing the High Court of Tanzania with very few exceptions.

The Civil Procedure Code Act, [Cap.33 R.E 2002] (C.P.C.) regulates the functioning of
civil courts, which include subordinate courts of Resident and District Magistrates’ Courts and
the High Court. The CPC lays down the rules in which a civil court including the Commercial
Division is to function, which may be summed up as follows:

e Procedure of filing a civil case which include a commercial case.

e Powers of court to pass various orders.

e Court fees and stamp involved in filing of case (in this regard the Commercial Division

has its own rules setting the amount of fess payable when filing a commercial case.
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e Rights of the parties to a case, namely, plaintiff and defendant

e Jurisdiction and parameters within which the civil courts should function (in this
respect the Rules provide for the jurisdiction of the Commercial Division over cases of

commercial significance.
e Specific rules for proceedings of a case.

e Right of Appeals, review or reference.

(b) Original Jurisdiction of the Division

In terms of Rule 2 of the High Court Registries Amendment Rules 1984 Government
Notice No.141/1999 as amended by Government Notice No.96 of 2005, initially the Division

had only original jurisdiction over cases of commercial significance.

(c) Appellate Jurisdiction of the Division
In 2005 by virtue of Rule 5A(2) of Government Notice No.427/2005, the Division was

also allowed to hear appeals from subordinate courts of Resident and District Magistrates’
Courts in decisions on cases of commercial significance decided by those courts.

By virtue of GN.96/2005 the term “Appeal” includes Revision, Review, Reference, case
stated and point of law reserved, thus the Division has vested with powers to make review and

revision over cases adjudicated by subordinate courts.

(d) Review

The law allows any person who is aggrieved by any decision or order from which an
appeal is allowed but no appeal has been made to apply for review of the order or decision
made by a magistrate who passed the judgment [Order XLII Rule 1(a) of CPC].

Review may also be applied for in circumstances where the party has no right to appeal so
that a court can reverse its decision [Order XLII Rule 1(b) of CPC]. According to Order XLII
Rule 1(1) (2) &(3) of CPC the applicant for review has to show that he or she discovered new
or important matters or evidence.

The judge to whom the application is made is free to alter his or her decision as he or she
deems fit. [Refer to Misc Civil Cause No. 1 of 2008, G.K. Hotels And Resorts (Pty) v. Board of
Trustees of the Local Authorities Provident Fund delivered on 20t February 2009 by Hon.
Werema,J(as he then was) and Commercial Case No. 107 Of 2003 ,Chrome Company Limited

v. Kilosa District Council, a ruling by Hon.Bwana,J(as he then was). on 29" March 2005].
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(e) Supervision and Revision Powers of the Division

The Division is vested with general powers of supervision and revision over all Districts
Courts and Courts of Resident Magistrates in the exercise of their appellate jurisdiction on
matters originating from primary courts as well as in exercising their original jurisdiction
(Refer section 43(2) of the Magistrates’ Courts Act, Cap.11 RE.2002). Where in exercise of
such power the Division may either call to inspect the record of any proceedings, direct any
District Court to call for and inspect the records of any proceedings in a primary court, or it
can itself revise any such proceedings.

Under the Magistrate Courts Act if in any proceedings of a civil nature where it appears
that there has been an error material to the merits of the case involving injustices, the Division

may revise the proceedings and make such decision as it sees fit.

(f) Lack of Exclusive Jurisdiction and “forum shopping”

Finally, it should be pointed out that this Division has no exclusive mandatory jurisdiction
to hear and determine commercial dispute. Order IV Rule 4 of the Civil Procedure Code, 1966
(as amended) provides that, “if shall not be mandatory for a commercial case fo be instituted in
the Commercial division of the High Court.”

A litigant in a commercial case therefore has an option of instituting a commercial case
either in the Ordinary Registry of the High Court, in the Commercial Division or in the
subordinate Courts. Order IV Rule 3 of the Civil Procedure Code, provides that:

“No suit shall be instituted in the Commercial Division of the High Courf concerning a

commercial matter which is pending before another court or fribunal of compefent

Jurisdiction or which falls within the competency of a lower court.”

Section 13 of the Civil Procedure Code should be read together with Section 43(2) of the
Magistrate Courts Act, Cap 11 R.E 2002 on determining the pecuniary limitation of the
subordinate Courts over commercial cases.
Section 13 of the Civil Procedure Code provides that:
“Every suit shall be instituted in the courf of the lowest grade compefent fo fry if and, for
the purposes of this section, a court of a Resident Magistrate and a District Courf shall be
deemed fo be courts of the same grade.”
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Again the law allows filing of commercial cases not only at its headquarters but also at any
High Court centre (zone). If a commercial case is filed at the ordinary High Court centre it can

be transferred to the Commercial Division.

3.2 What is a case of commercial significance?

According to the Rules establishing the Commercial Division, a commercial case is a
civil case involving a matter considered to be of commercial significance, which may include
but is not limited to the following type of cases:-~

1. Formation of a business or commercial organization;
Ii.  Governance of a business or commercial organization;
Ii.  Conftractual relationship of a business or commercial organization with other
bodies or person ouftside it;
1v.  Liability of a commercial or business organization or official arising out of its
commercial or business activities;
v.  Liabilities of a commercial or business person arising ouf of that person
commercial or business activities;
vi. Refracting or payment of commercial debts by or to business or commercial
organization or person;
vil.  The enforcement of commercial arbitration award;

viii.  Enforcement of awards of a regional court or tribunal of competent
jurisdiction made in accordance with a Treaty or Mutual Assistance
arrangement; fo which the United Republic is a signatory and which forms part
of the law of the United Republic;

ix.  Admiralty proceedings; and
Xx.  Arbitration proceedings.

The above list is nonetheless exhaustive. A presiding judge has discretion to determine
whether or not a case is of commercial significance (Refer Commercial case no.44 of 2007,
Kibo Hofel Kilimanjaro Versus Presidential Parastatal Secfor Reform Commission and Impala
Hofel Limited (Af DSM).

In the wake of amendments to the Land Laws in 2010, the jurisdiction of the Division
over commercial mortgages has now been restored having initially been wrested from the
Division and placed in the Land Division of the High Court by the Mortgages Financing
(Special Provisions) Act, 2008, [Act No.17 of 2008], which the President signed into law on 6t
December 2008.

The Act No.17 of 2008 also amended Rule 3 of Order XXXV of the Civil Procedure Act

[Cap.33 R.E. 2002] to allow summary procedure in suits arising out of mortgages, where the
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mortgagor demonstrate that: (i) the loan or the portion of the loan claimed is indeed

discharged; or (i) the loan was actually not taken.

3.2 What is the pecuniary limitation of the Division?

The jurisdiction of civil courts can be classified as (a) pecuniary/monetary and (b)
territorial/area wise. Pecuniary jurisdiction divides the courts on a vertical basis. Territorial
jurisdiction divides the courts on a horizontal basis. The Commercial Division of the High
Court of Tanzania has territorial jurisdiction.

The pecuniary jurisdiction of courts in Tanzania Mainland in suits amounting to
Tshs. 100,000,000/ = for movable property and Tshs.150,000,000/= for immovable property
lie before the District and Resident Magistrates’ Courts. Suits over and above the value
mentioned herein above lie before the High Court.

The pecuniary jurisdiction of the Commercial Division on cases of commercial
significance is lower than that in the Land Division and the General Registry of the High Court.
In terms of section 40 (2) (a & b) of the Magistrates Courts Act, Cap 11 R.E 2002 as amended
by the Written Laws (Misc. Amendment) Act No.25/2002 and Written Laws Act No.4/2004,
the pecuniary jurisdiction of the Commercial Division is Tshs.30, 000,000/= for movable
property and Tshs.50, 000,000/ = for immovable property respectively.

If the value of the subject matter is lower than the amount specified in section 40 (2)(a
& b) of the Magistrates Courts Act as amended by Act 4 of 2004, then a party should file his
matter in District or Resident Magistrate Court. [Refer to Section 13 and Order IV Rule 3 of the
Civil Procedure Code, Cap.33 R.E 2002, Commercial Case No.18 of 2003 Akiba Commercial
Bank Ltd v. The Network of Technical publications in Africa & 4 Others af Dar es Salaam
(unreported), Commercial Case No. 35 of 2003 The Courtyard Dar Es Salaam v. The Managing
Direcfor Tanzania Postal Bank at Dar es Salaam (unreporfed).)

3.3 How much fees you have to pay to launch a commercial case?

The Commercial Division has its own unique fee structure, which is governed by
Government Notice N0.428/2005, which amended Government Notice No. 275/1999. The fee
structure is based on the following scales which are used for determining the filing fees:

(@)  For every subject matter or amount claimed whose value is up fto
Tshs.200,000,000/~ (two hundred million shillings 3% of that value shall be
payable as court fees;
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[17)] Where the value or amounft claimed exceeds Tshs.200,000,000/=, then 1% of

that excess shall be payable in addition fo the 3% payable under ifem (a) above.

There has been some uneasiness with the fee structure among potential litigants and
development partners, who are not in favour of the fee structure. The issue is whether the fee
structure as it presently stands is ideal or not. This requires some study so as to be able to come
out with the most satisfactory answer to the issue.

The founder Judge in~Charge of the Division used to call the fee structure a “safety
valve” which is meant to control the number of cases filed at the Division lest it becomes
indaunted with case and finally clogged up. [Refer to Hon. Justice Dr. J. S. Bwana (JA) in his
Paper titled “Evolution and Development of the Commercial Court Division of the High Court
of Tanzania.” The logic behind the present court fees structure was twofold: First, to “filter”
out non serious disputes from coming to the Division and second, to enable the Division to
meet its own running costs through the retention scheme. Court fees therefore were the only
sure source of income to support such activities.

Plans are underway already by the Division to review the fee structure. However,
reports from other sister courts in the region where such safety valve does not exist show that
they have been burgeoned with pending cases and are already thinking of imposing a
restrictive fee structure.

The unsatisfactory nature of the fee structure has had some legal pundits in the
country, thinking hard about the possibility of creating a small claims court, which idea the
Government seems to have bought through its Roadmap. The discussion for the establishment

of such court means to cater largely for small and medium size enterprises.

3.4 How much fine you pay for unreasonable adjournment of a case?

The Division fee structure has another unique aspect. It introduces fine for
unreasonable adjournment of cases. Fine for adjournment, is payable to the Division and in
most cases it is awarded together with costs to the party affected by the adjournment. The fine
is currently Tshs.20,000/= [See Part 4 of the Schedule to the Commercial Court (Fees)
Rules of 1999 [GN.275/1999]. On filing application for adjournment or for leave to file a

pleading or other document out of time including the fee for the order thereon].

3.5 How can you access the Court?
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In this section we shall be able to see how a person can launch a commercial case at the
Commercial Division. Like for the other courts, this involves preparation and initiation. The

processes/ stages involved to get your case into the Division are as follows:

(a) Preparatory stage

This stage involves making a determination whether your case is a civil case of
commercial significance using the criteria stipulated in paragraph 3.2 above on what is a case

of commercial significance.

(b) Preparing important documents for your case

The documents you will need to file in the Division in most cases are not that different from
those which you file in any other court concerning a civil matter. This however, depends on
the type of a case you wish to bring to the Division. A case at the Division is initiated by filing a
plaint. At this stage, this will involve the preparation of the Plaint or a document containing

statement and particulars of the claim in a narrative fashion without giving evidence.

(c) Initiating your case by filing it at the Division

After preparing your documents you can initiate your case by filing a plaint/or the
document for its registration in Division records. At the Division the following

departments/sections are important in the process of registering the case.

i) The Civil Registry

The first section to take your document to is the Civil section. At this section, your
document/the plaint will be evaluated to assess the fees you are supposed to pay for admission
and registration of your case. This are called the filing fees. The Commercial court fees are
provided for under the schedule to the Commercial Court(Fees)Rules, 1999 G.N no. 275 of
1999 read together with Commercial Court (Fees) (Amendment) Rules,2005 G.N no. 428 of
2005.

ii) The Cash Office
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After your documents have been assessed you will be required to go to the cash office of the
Accounts department for making the necessary payments. At the Cash Office you will be
issued with two types of receipts, a light green coloured receipt for the Division’s record.
This will be attached to your document for purpose of proof of payment of the necessary

fees required by the law. The second receipt is a yellow one, which is for your own record.

After paying the necessary fees, you then will take the receipts back to the Civil Registry
where the clerk will file your case ready for the next move. At this stage, you will have
accomplished a great part of the process in initiating your case.

() The Judge-in-Charge

From the Civil section, your file will be placed before the Judge in Charge for assignment to
a judge. After the case has been assigned to a judge, the judge will make some necessary orders
in relation to the nature of the document/case file. In most cases, if it is a freshly filed case,
then, the judge will make orders requiring the parties to appear for mention of that case and

for further orders.

() The Registrar

From the Judge, the respective Bench Clerk for the Judge will take the file to the Registrar
for the issuing and signing the summons. The summons will then be placed at the registry
office. You can collect the summons and copy of your plaint/chamber application for serving

the other party.

d) How are you going fo gef information of what and when is the next action concerning

your case such as when is if scheduled for?

There are two basic ways of obtaining information about the progress or next step of your
case depending on the stage/type of your case. If it is a freshly filed case against you, either
the plaintiff or the Court officer known as Process Server will deliver to you a summons
detailing the next action, for example such as when the case is coming for mention, first
hearing or judgment and/or ruling as the case may be. However, if the case is in progress, you
can obtain information on the progress of the case either by visiting the Division’s website or
you can request the information through the mobile application system.

Once you have accessed the Division website (www.comcourt.org.tz), do the following:
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(i) On the display window will click on the “cause list” menu item. The menu will display
our three registries of Dar es Salaam, Arusha and Mwanza.
@) Then click on the parficular registry where you filed your case. Next, a box will
be displayed.

(iii) Once you have clicked in the box, a calendar for that specific month will be
displayed. Select the dates since you made last appearance for your case until abouf
a month (if you are not so sure of the exact date your case is coming up).

@) Click on the word “search. A cause list will be displayed for the dates that you
have indicated in your “search.” If you do not see your case listed, repeat the
exercise by changing the dates and months unfil you gef your own case and ifs
action it is listed for.

3.6 Court-Annexed Mediation in Commercial Cases
3.6.1 The first scheduling and settlement conference
In terms of Order VIIIA Rule 3 (1) of CPC in every case assigned to a specific judge or
magistrate, a first scheduling and settlement conference attended by the parties or their
recognized agents or advocates is held and presided over by the judge or magistrate within
twenty-one days after conclusion of the pleadings for the purpose of ascertaining the speed
track of the case, resolving the case through negotiation, mediation, arbitration or such other

procedures not involving a trial.

3.6.2 Determination of Case Speed Track
In terms of Order VIIIA Rule 3(2) of CPC appropriate speed track for a case is to be
determined by the presiding judge or magistrate, after consultation with the parties or their
recognized agents or advocates, and thereby make a scheduling order, setting out the dates or
time for future events or steps in the case, including preliminary applications, affidavits,

counter affidavits and notices, and the use of procedures for alternative disputes resolution.

3.6.3 Application of ADR Procedures in Commercial Cases
The general principle under Order VIIIA Rule 3(2A) of the CPC is that no alternative
dispute resolution procedure is required in the Commercial Division of the High Court, where
prior attempts to settle the commercial case have been undertaken under a practice or
mechanism established by law or approved by the Chief Justice by notice published in the
Gazette. However, in every commercial case as is the case with all other civil cases, mediation

is compulsory.
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3.7  The Role of Advocaftes in frial of Commercial Cases

For a civil justice system to function and meet the challenges facing it, it is essential that
those who man (the bench) and assist (the bar) must be sensitive to court delays and other
problems facing the civil justice system in the forefront in suggesting improvements [Hon.
Judge B.D. Chipeta (rtd) in his paper titled “The importance of Civil Justice: Basic Principles
that Should be Met By A Civil System.”]

(a) The Role of Advocates as Officers of Court

Advocates are officers of the court. In the adversarial systems like our advocates play an
important role in the administration of justice. Advocates contribute positive or negative to the
court’s performance. Cooperation between advocates and the Division will enhance the latter’s
performance.

The Mission of the Division is to provide just, efficient, effective and speedy disposal of
commercial cases through modern systems and practices. Advocates therefore have a duty as
officers of court to assist the Division to realize its mission and achieve its vision.

There are a number of areas the Division would serious require attention of all advocates

appearing to the Division.

(b) The Role of Advocates in Case Flow Management

The term Case Flow Management connotes supervision or management of the time and
events involved in the movement of a case through the court system from the point of initiation
to disposal, regardless of what type of disposal while encouraging cooperation of the parties in
the process.

Case management or as sometimes referred to as judicial case management is one of the
ways of solving the problem of case backlog in trial courts. The idea was simply for the
judiciary to abandon its traditional passivity role as an umpire referee and become more
actively involved in pre-trial conferences with the parties where attempts would be made to
settle the case and ensure parties comply with the time and schedule.

The Division cannot discharge its function of managing cases without the advocates

playing its part. Advocates appearing to the Division are strongly urged to refrain from the
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following unbecoming behavior which in any way largely contributes to the problem of cases

delays:

i Consent adjournment of cases,

ii. Unnecessary interlocutory application,

iii. Unnecessary adjournment,

iv. Failure to abide to schedules as regards filing of submissions
V. Lack of preparedness,

vi. Not being Punctual to courts,

vii.  Holding briefs without proper instructions and
viii.  Failure of advocates to enter appearance due sickness without complying with the Hon.

Principle Judge’s circular and the civil Procedure code cap 33 (R.E)2002

Note: Order XVII Rule 1 (2) of the CPC provides that where the suit has been adjourned at the
request of the plaintiff or by consent of both parties, such a suit shall be placed last in
the list of pending cases. Provided that- (a)..(b)...(c)...(d) Where the illness of and
advocate or his inability to conduct the case for any reason, other than being engaged
in another court, 1s put forward as a ground of adjournment, the court shall not grant
adjournment unless it is satistied that the party applying for adjournment could not

have engaged another advocate.

(©) Oral submissions accompanied by soft copies

The current rules of procedures do not allow filing of pleadings and submissions
electronically. However, since most of the judges at the Division compose their own judgments
electronically using personal computers and/or laptops, which has greatly contributed in
expediting court processes, they would have benefitted more if hard copies of submissions
when lodged with the court were accompanied with soft copies. This would assist the judges to
desist from having to re-typing the Counsel submissions when composing ruling/judgment

instead of just copying and pasting some of the relevant parts of the submissions.
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3.9 The Role of Assessors in trial of a Commercial Case

The general principle in the conduct of trial in the Commercial Division as per Order
XVIII Rule 1A of the Civil Procedure Code, is that the trial of all cases, unless decided otherwise
by parties should be by the aid of assessors.

Not less than two assessors are to sit in a trial in the Commercial Division. The assessors who
are persons generally knowledgeable of the field concerning the suif’, are selected from the list
submitted to the Commercial Division by the Commercial Court Users’ Committee.

The decision whether a trial needs the aid of assessors is in the hands of the parties.
However, in reaching a decision, although the law requires a judge to take the opinion of the
assessors into account, the judge is not bound by the opinion, provided the judge gives reasons

for disagreeing with it.

4.0 Assessment of the Division’s Performance

4.1 A Summary of Ten Years

The Court’s performance has been relatively good and has met the expectations of the
stakeholders as evidenced by the following data, which speaks for itself:
SUMMARY OF PERFORMANCE FROM SEP. 1999 — 2010
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Average time a case takes from filing to determination:
| S/N | Year | Months |
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1 1999 2

2 2000 3.5
3 2001 2.86
4 2002 5.05
5 2003 8.42
6 2004 13.26
7 2005 9.81
8 2006 7.47
9 2007 14.02
10 2008 13.54
11 2009 10.59
12 2010 389 days (13 months average)

A total number of 1977 case by 2010 have been filed in this Division, out of which

1729 case have been disposed of, which makes 89 % of the total number of cases filed. Out of

all cases disposed of, about 10% were settled through mediation.

The World Bank Doing Business 2010 Report is another substantiation of good

performance of the Commercial Division since basing on the assessment of the Commercial

Division, in that Report the country has been ranked 31%t position out of 131 economies

around the world in 2008/09 reforms in the area of enforcing contracts, which shows that the

Commercial Division has even contributed in the creation of good image for the country

worldwide.

What, Why and How You Can Use the Commercial Division © ComCourt 2011

Page 43



SUMMARY OF WORK LOAD AND DISPOSAL FOR THE YEAR 2010
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There are several factors which have contributed to the success story of the Division in

expeditious disposal of cases, which include but are not limited to the following:

(a) Proactive attitude

Due to the fact that there are no elaborate rules of procedures to ease speedy disposal at
the Division, to speed up commercial cases depends very much on the mindset and initiatives
of its stake holders. Whoever files a case with the Division comes with a determination to speed
up the process. The Division staff is inclined to cope with the spirit of the litigants to dispose off
the matter within a short time. Judges play proactive role to ensure that unserious litigants are
under control. All these create a united or common vision and goal to the result of the matter.

With the same goal among the stakeholders, achievement of purpose is made easier.

(b) Use of Mediation
Determination of cases through mediation has been another technique to speed up

disposal of cases. At least 20% of the cases filed are being settled by a way of mediation. This is
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regardless of the fact that not all the stakeholders are in favour of mediation, but judges

exercise their proactive role to encourage the process.

48¢ 2AAT 11 AT AAGET 1O 1T &£# OEA #1 60O 50A080

improvement

The establishment, composition of the commercial court User’s committee has been
explained herein above. The committee held its meeting in September 2010 and made the
following recommendations, which the bench and the bar are bound to observe.

L Faini au Gharamal( costs of adjournment) zinazotolewa kwa kuahirishwa mashauri bila
sababu zilipwe kabla ya tarehe inayofuata ya kusikilizwa shauri husika.

1L, Waheshimiwa majaji wakatae sababu za mawakili wa serikali kuahirisha mashauri
kwa sababu ya kupewa jalada ndani ya muda mfupi. Illielezwa kuwa kwa kawaida
majalada yanagawiwa mapema na kama kuna dharura wakili alivepewa shauri
anatakiwa kusoma maelekezo kwenye jadala na kuendelea na shauri husika.

111 Wadaiwa au wakili atakayepata udhuru atoe taarifa kwa upande mwingine na kwa
Mahakama ili kuepusha usumbufu na gharama kwa upande wapili.

v. Kamati ilipendekeza mashauri yapangiwe muda wa kuanza. Kila shauri lionyeshwe
muda wa kuanza. Kama kuna mhusika atachelewa muda aliopangiwa afoe taarifa kwa
mahakama na kwa upande mwingine ili shauri lisubiri baadaye au itakavyoonekena
Inafaa.

V. Kamati ilipendekeza mashauri yasipangiwe tarehe ya kutajwa baadala yake yapangwe
kwa ajili ya tukio fulani au hatua fulani inayofahamika (cases should not be fixed for
mention put for a particular action or for necessary orders).

vi. Wadaiwa au mawakili wao wapewe faarifa za kufokuwepo kwa Waheshimiwa majaji na
mashauri yao yapangiwe tarehe nyingine na wahusika kujulishwa. Wadaiwa na Mawakili
ambao tarehe walizopangiwa zitakuwa na majukumu tayari, watakuwa na jukumu la
kuitaarifu mahakama.

4.3 Capacity Building
The Division is committed to build the capacity of its staff at all levels through training

and study tours. The Division has a training programme which has taken on board the
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training needs of its staff. The Division’s biggest challenge however, is securing funding to
implement the training programme. The Division normally sets funds for training in its
annual recurrent budget but that amount is not sufficient, and therefore sometimes it has to
rely on support from development partners and other sources.

The Division intends to be a user-friendly court, and this can be achieved through

training to change staff’s attitude particularly in customer care.

5.0 HOW ARE THE COURT’S DECREES EXECUTED?

5.1 The Role of Court Brokers in the Execution Process

Court decrees are executed by court brokers. Court brokers are officers of the court. They
are appointed under the Judicature and Application of Laws Act (Cap.453 R.E. 2002] and the
rules made thereunder. The rules are called Court Broker and Process Servers (Appointment,

Remuneration and Discipline) Government Notice No. 315/97.

5.2 Disciplinary Procedures for Court Brokers

Court Brokers are appointed and disciplined by the Disciplinary Committee. The
chairperson of the disciplinary committee is the Chief Justice or his representative. The
Executing Officers who are Taxing Masters (Registrars) determine the costs of executing
decrees.

The general performance of a court broker is reviewed by the Registrar or Magistrate once
every year. As a disciplinary procedure, where there are any disciplinary actions being taken
or to be taken against the court broker, the registrar or magistrate, may, with the approval of
the Chief Justice, suspend the appointment of such broker.

The disciplinary proceedings once instituted are regulated by the rules of natural justice
which includes the right to be heard and the rules against bias. Upon conclusion of the
proceedings, where the broker is found guilty, the Appointment and Disciplinary committee is
empowered under the said rules to revoke the appointment or impose lesser penalties
including reprimand.

Currently there are complaints from the public and commercial Division users on the
general conduct of the brokers especially on execution. Some violate the rules which requires

them to issue a fourteen days notice to a judgment debtor against whom a decree is sought out
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be executed. Others have been complained of misappropriating the client’s funds after the sale
of the subject matter of execution.

In case you want to engage the services of a court broker you should know that Court
Brokers are not legal persons. The Certificate of Appointment of a court broker is issued to an
individual person. It is therefore better to demand to see the certificate of appointment to verify
whether the person seeking to offer brokerage services is legally appointed by the Division and

thereby avoiding being a victim to unscrupulous persons mascarading as Court Brokers.

6.0 THE USE OF ICT IN THE ADMINISTRATION OF COMMERCIAL JUSTICE
According to its mission, the Division aims at providing just, quality, efficient, effective and

speedy disposal of commercial cases through modern systems and practices. The Division
embraces technology as it is shown by its mission.

The use of ICT is considered one of the key elements to significantly improve the
administration of justice. Some examples spurring judicial administration around the world to
rethink their current functions and activities include:

Availability of web services

Possibility of consulting on-line legislation and case~law

The Use of electronic filing

The Flectronic exchange of legal documents

New possibilities are emerging for integration and automation of Division procedures and
practices in addition to use of the Internet, can offer the chance to open the judiciary to the
public, providing both general and specific information on its activities, thereby also increase

legitimacy.

6.1  ICT Road Map for the Judiciary

The Division oblivious of the central role ICT can play in the administration of
commercial justice, in September, 2007, organized and held a Conference in Arusha, Tanzania
on “The Role of Information, Communication and Technology in the Administration of
Commercial Justice.” The Conference was atfended by all judges from Tanzania, 18 judges
from other African countries and 6 judges from outside Africa and at its conclusion one among
its many recommendations was to put in place an Information, Communication and

Technology (ICT) Road Map for the Judiciary of Tanzania. In the aftermath of the Conference,
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the Judiciary of Tanzania engaged a consultant who developed the ICT Road, which has
already been adopted by the Judiciary and it is now being implemented.

It is the Divisions’ expectation that the ICT Road Map for the Judiciary of Tanzania will
revolutionize and change the way the Judiciary in general and the Division in particular

operates in the administration of justice.

6.2  The Digital Recording System for court proceedings

In 2004, the Division introduced court recording systems, which effectively started in
2005 with analog recording systems and later in 2006, it moved to digital mobile recording
system. The Division now has in place a Digital Computer Aided Recording and
Transcription System, which allows evidence in trials to be recorded and transcribed, thus
relieving Judges of the tediousness of recording evidence by long hand. The Division has
introduced naturally spoken dragon software. The evidence in a trial in a commercial case is
recorded by special computers and then transcribed into text. This has enhanced the
efficiency of the judges, by relieving them of the tedious job of recording evidence manually
by long hand. The digital recording system is a delayed transcription in the sense that the
transcribed proceedings are available some three up to seven days from the day of the
recording depending on their length and the speed of the transcribers currently only five of
them are on site.

There are plans however, to upgrade the digital recording system by procuring a new
system and engaging and training Real Time stenographers. This will take time, as discussions
are still underway with the potential financial supporters.

The Division has also procured and installed on the Judges’ and Registrars’ lap top
computers a software going by the name, Dragon Naturally Speaking, which assist in dictation
while writing judgments and/or ruling and issuing orders. The software automatically
transcribes the oral dictation into editable text which can then be printed out and signed by the
judge. The software however, is still on a trial bases. Not all judges in the Division have been
trained on its use, which among other things involves the judge training his/her computers to

recognize his/her accent/voice before it can record it.

6.3  The Division’s Website

The Division has developed its own dynamic website. The website has the following

address: <www.comcourt.go.tz.> The website provides access to cause list, case and status.
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There is no longer any need for an advocate or a litigant to come to Division for a cause list. It
also provides information on Display Boards and online discussion.

The Display Boards which are located at the Division’s main entrance and in the
advocates’ lobby provide information on what is going on in Division at the particular moment
in time. Parties can also tell what has happened to their cases on that day by visiting the
website. However, there are also rules which are applied to the Division and some other useful
information which has been posted on the website, which is updated frequently.

Apart from using the above address, the website can be accessed from the Judiciary of

Tanzania website, <www.judiciary.go.tz.> Parties and advocates may down load cause list

from the website for their use. The Division has long stopped from producing hard copies of

cause list.

6.4  The Division’s e-Library

The Division recognizes the importance of research in discharging the work of judicial
officers. It has contracted a consultant to develop an electronic library. The consultant has
accomplished his work and the e-library is available at the Division’s website. Judges will be

able to use the library materials from their home place. This will enhance judges’ efficiency.

6.5 Mobile Application System

The mobile application system enables you to access information about your case
simply by using your mobile phone handset, all benefits of modern technology. The Division’s
Development Partners through their financial support made the implementation of this system
possible.

Since 2010, the Commercial Division of the High Court has introduced a mobile phone
application system, which allows parties and their advocates to get information on the status of
their cases using mobile phone. Currently three mobile telephone companies offer this service
to the Division, which are: Vodacom, Tigo and Airtel.

The system works by submitting a text message through your mobile phone by using
the following procedure:

(i) On your mopile handset, open a message page.

(i) Then fext “Kesi” or “case” and

(iii) Leave a space and write a case numper (eg. 11/2011)
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@v) Send it fo 15564

(v) You will then get full informaftion on the dates, time, hour, place (chamber) for
your case.

The systems allows confirmation of information by repeating the above exercise, but
this time the word “parties” or “Wahusika” is used instead of the word “case” “Kesi” or

“Shauri”.

You will get Day, Date, Parties and advocates involved.

7.0 BUDGETING

7.1 Allocation of Government Funds

The Division has its own vote (Vote 64) since 2002. It prepares its own budget. Its
financial independence has not saved it from the normal shortage of funds. The budget
allocated to the Division is not enough to cover all the targeted activities. The Division enjoys

support from development partners to supplement its budget allocation.

8.0 CHALLENGES FACING THE DIVISION

8.1 Internal Challenges

e Shortage of transcribers and stenographers- hence untimely franscription of all audio
records

e lack of rules governing recording of proceedings.

e [nsufficient budget for ICT and lack of Rules for maintenance and disposal of ICT
equipment.

e Growing backlog of cases.

e Shortage of Judges national wide which atfects the number of judges at the Commercial
Division.

e Rigidity of existing rules of procedure and Cumbersome and expensive execution
proceedings.

o [nsufficient funds allocated fo the Division fo implement the existing programmes.
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8.2 External Challenges

e The continued use of the CPC in the procedure for the ftrial of commercial cases
hampers the spirit of expeditious disposal of such cases, and hence calling for special
rules of practice and procedures specifically tailored for use in the Commercial
Division of the High Court of Tanzania.

e The Sub-registries have no resident judges. As such the practice of Judges conducting a
one-week session, every month at each Sub registries, reduces the work force at the
headquarters. The estimated number of judges for the Division is four, but the number
has always remained three from its inception.

e The unsatistactory nature of the court fees structure which stakeholders complain that
it is on the high side thus locking out potential litigants from the Commercial division
of the High Court.

e The unsatistactory nature of the Rules for the appointment, disciplinary and
remuneration for Court Brokers.

e The recent amendment of the Civil Procedure Code empowering Registrars fo deliver
ruling and judgments and signing court decrees has been scuttled away and thus still
wanting and yearning for further amendment.

e lack of funds fo implement a training programme for the Commercial Division Staff.

9.0 FUTURE PROSPECTS AND THE WAY FORWARD

9.1 Enhancing Access to Commercial Justice:

(xvi) Opening more registries, one at Mbeya and another at Dodoma

(xvii) Reviewing Commercial Rules of Procedure fo puf in place a sef of new
procedural rules specifically for the Commercial Division by June 2011

(xviii) Statf Capacity Development through training by way of study fours and
exchange programmes

(xix) Enhancing Case Disposal and reducing time faken from filing fo disposal from
16 months fo 12.

(xx) Developing a Client’s Service Charter providing time within which important
steps will be taken
(xxi) Maintaining integrity, fransparency and accountability
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(xxii) Increasing HIV/AIDS Awareness and providing care and supporf fo staff
members living with HIV/AIDS

(xxiii) Using ICT in Administration of Commercial Justice

(xxiv) Improving and Extending fo its sub-registries the use of Computer Aided
Recording and Transcription System

(xxv) Updating the Division’s Website fo provide more and necessary information and
fo make it more inferactive

(xxvi) To benetit from the Court Case Management System being developed by the
Judiciary for all courfs and all types of cases and maintain the current case
management system while awaiting for the new one fo be developed and rolled over.

(xxvii) Maintaining and Enhancing the Mobile Application System fo enable advocates
and parties get updated information on their case status through mobile phones at a
foken fee deposited by agreement fo cater for the shorf message system (sms) service.

(xxviil)  Procuring Flectronic Books and Maintaining Site for posting important
Judgments.

(xxix) Strengthening the application of Alfernative Dispute Resolution (A.D. R)
Mechanisms by imparting skills both to the Bench and the PBar.

(xxx) Consolidating and Strengthening cooperation and exchange programs with
sister courts in the region and outside.

10 CONCLUSION
The Division’s Performance is fairly satisfactory. However, the need to strive to

maintain and improve standards and quality of our work for better performance cannot be
overemphasized. The Division values the support and contribution of its various stakeholders
in improving its performance and undertakes to continue improving its relationship with

them.
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11. THE ORGANISATIONAL STRUCTURE OF THE COMMERCIAL DIVISION
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