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SECOND ROUND TABLE DISCUSSION 

THEME: TEN YEARS OF THE COMMERCIAL COURT OF     

TANZANIA: COMMERCIAL DISPUTES RESOLUTION IN THE WAKE 

OF GLOBAL ECONOMY RECESSION  

VENUE: HELD AT PARADISE CITY HOTEL, BENJAMIN MKAPA 

TOWER – DAR ES SALAAM   

DATE: 8TH OCTOBER, 2009  

 

INTRODUCTION REMARKS: By Hon. J.R. Kahyoza, Registrar, 

Commercial Division of the High Court  

Honourable Kahyoza, the Registrar of the Commercial Court, called the 

second roundtable to order at 9:30 am. He then welcomed the guest of 

honour and participants to the second roundtable, which he said, was 

meant to discuss the Ten years of the Commercial Court of Tanzania: 

Commercial Disputes Resolution in the wake of the global economy 

recession. He expressed his hope that all the participants to the discussions 

would participate fully and that the roundtable would come up with 

constructive deliberations.  

WELCOME REMARKS: Hon R.V. Makaramba Judge in Charge 

Commercial Division of the High Court 

Hon. R.V Makaramba welcomed the guest of honour and all invited guests 

to the second roundtable discussions organised by the Commercial Court 

in collaboration with the support BEST Programme under the Better 

Regulation Section    (BRS). He said that, the discussion was an important 

forum bringing together legal mind and stakeholders to reflect and share 

their experience, strategies and chat in regard to the Commercial Court 

operations and come up with deliberations. The focus of the discussion was 
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Commercial Disputes Resolution in the Wake of the Global Economy 

Recession in celebrating its 10th anniversary. 

Hon. Judge Makaramba expressed his appreciation to the Guest of Honour 

for gracing the occasion as a Guest of Honour despite of having other 

engagements. He also extended his thanks vote to the BEST Programme, 

for financing this second roundtable occasion. He then invited the Guest of 

Honour to give her key note address to the participants. 

 

KEY NOTE ADDRESS BY THE HON LADY JUSTICE K.K. ORIYO, 

JUSTICE OF THE APPEAL 

In her key note address, Hon lady Justice K.K. Oriyo welcomed all the 

participants to the second Round Table Discussion of the Commercial 

Division of the High Court of Tanzania on behalf of the Hon Augustino S.L 

Ramadhani, the Chief Justice of Tanzania. Honourable Justice Oriyo 

informed the participants that the Hon Chief Justice wished to have 

attended the round table discussion but could not do so due to other 

official engagements. She further address that, this Round Table Discussion 

is important as it avails the Court an opportunity to review its activities 

since the last year’s Round Table Discussion and it also provides an 

opportunity to its stake holders to scrutinize Court’s performance. 

She stated that the Commercial Court was established to improve judicial 

practice and the delivery of commercial justice in the country by 

adjudicating on commercial disputes expeditiously, efficiently and 

effectively. She further said that commerce is not only the backbone but 

also the well being of a society’s economy, therefore delays in resolving 

commercial disputes has serious implications on businesses which fuel the 

backbone of the country’s economy. The Honourable lady justice urged the 

judicial officers, advocates and parties to be part of the solution of case 

delays problem. 
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Hon lady Justice further urged the Commercial court and the Judiciary 

generally to improve the administration of commercial justice through 

process of redesign which entails reviewing the process to establish reasons 

for doing what is being done. She added that, the Commercial Court and 

its stakeholders need to ponder over some of its procedures and practices 

which do cause unnecessary delays. She informed the participants that she 

is aware of the stakeholders’ concern over the issue of commercial cases not 

being fast tracked at the Court of Appeal, but she assured the participants 

that the issue is before the Honourable Chief Justice for consideration. 

 

Court and court official were urged to be proactive in managing cases so as 

to reduce case delays which could be achieved by the introducing new 

rules and revisit the existing one. 

The honourable lady Justice concluded her key note address by inviting 

participants to participate fully in the discussion and urge them come up 

with deliberations which will enable the Commercial Court to sustain its 

success, face its challenges and enhance its performance. She thereafter 

declared the 10th   Round Table Discussion to mark the 10th Anniversary of 

the Commercial Court of the High Court officially opened. 

 

PLENARY DISCUSSION: 

1st discussant, Ms Fatuma Karume commended the key note address made 

by the Hon. Guest of Honour. She was of the view that, its high time that 

we think widely either we need to have a fast track appeal of commercial 

cases  in the Court of Appeal or criminal cases which  she thinks they 

should be considered first. 

2nd discussant Mr. Kibuta   was of the views that, the participants should  

widely think  on how to resolve the delays of all  appeals  to Court of 

Appeals  not only  appeals cases  originating  from the Commercial Court. 



 4 

He gave an example of Tax appeals from Tax Appeal Tribunals and appeal 

cases from Fair Competitions Tribunal, which has been resolve in shorter 

period at the tribunal but at the Court of Appeal takes an average of 7 years 

to be resolved. 

3rd discussant Mr. Felix Kibodya commended the Commercial Court for 

been   the role mode in the region and how it has improved its operations. 

He further expresses his feelings toward Justices of Appeal (about eight of 

them) who originated from Commercial Court and therefore he believes 

that they will move the same spirit of timely, efficient and speedy disposal 

of cases at the Court of Appeal.  

4th Discussant, Mr. Bede Lyimo  he supported the 1st discussant’s view  

that criminal cases have priority over the civil cases, however he was of the 

views that due to the limited funds available there is need for balancing 

which cases should come first and which one to come last. To his opinion, 

commercial cases should be prioritised. 

SUMMING UP 

The Chairman of the plenary discussion Dr R. Tenga, thanked the presenter 

and discussants comments. He said that from the key note address   and 

discussion the following points were captured: - Commercial Court should 

prepare itself on how to operate following the west world phenomena of 

Credit Crunch; Advocates to change their practice which lead to backlog of 

cases through case delays; Court pro-activeness in case management i.e. its 

high time for the Court to adopt Continental   system and abandon the 

adversarial system and determination of appeal at Court of Appeal is a 

challenge. 
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SESSION ONE 

CHAIRPERSON: Dr Fauz Twaib, President of the Tanganyika Law Society  

PAPER ONE: Evolution and Development of the Commercial Court 

Division of the High Court of Tanzania. 

PRESENTER:    Hon Justice Dr J.S Bwana, Justice of Court of Appeal. 

Honourable Justice Dr. J.S Bwana on his paper narrates the historical 

background of the establishment of the Commercial court in Tanzania, its 

structure and the challenges that face the Court.  

Honourable Justice Dr Bwana stated that the establishment of the 

Commercial Court in Tanzania has a close relationship with the events 

which were unraveling in the world of politics toward the end of 19th 

century. Those events among others, led to the emergency of new liberal 

political and economic policies in the world. Tanzania was not left behind 

in these economic and political changes and there came a need to establish 

a specialized court to encourage business growth by ensuring that 

effective, efficient and speed disposal of commercial disputes. 

Justice Dr Bwana proceeded with the presentation on part three by 

elaborating the strategic action plan of the Commercial Court which was 

formulated with an aim of improving the Court’s performance. 

Justice Dr Bwana gave out the Court structure which consists of the 3 

Judges, the Registrar, the Deputy Registrar and supporting staff at Dar es 

Salaam with two sub Registries at Arusha and Mwanza which are headed 

by Deputy Registrars who work closely with leaders at head office. There 

are three Committees which assist the operation of the Court; these are 

Strategic Management Committee, the Commercial Users Committee and 

the Commercial Court Workers Council. 
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The Strategic Management Committee consist all judges of the Commercial 

Court, the Registrar and Deputy Registrars, the chief accountant and a 

senior registry officer. The main purpose of this Committee is to advice the 

Judge in charge and the Registrar on all major in-house issues.  The 

Commercial Users Committee which is the creature of the Rule (Rule 5B 

and 5C of GN no 141 of 1999), apart from all judges of the Commercial 

Court, the Registrar, Deputy Registrars it also comprises the 2 State 

Attorneys nominated and representing the Attorney General, 2 Advocate 

nominated by the Bar Association and 5 prominent persons nominated by 

the business community. As per Dr Bwana this committee acts as 

“watchdog” to the activities of the Court and the management. 

As regards to the challenges that the Commercial Court faces among others 

Dr Bwana mentioned the followings; high filling fees, maintenance of 

speedy disposal of the cases, the role and place of court brokers in 

execution matters, the establishment of o the specialized divisions of the 

High Court which are challenges to the Commercial Court in terms of 

efficient, speed and effective disposal of cases and improvement of service 

in the ordinary High Court Registries of the High Court. 

In conclusion, the author urge the Commercial Court Judges, the 

management and supporting staff and all other Tanzanians to restate their 

commitment to the court and the country at large, be dynamic and 

innovative and move ahead all challenges which he believes that will 

enhance the impact of the Commercial Court to the society. 

 

 PLENARY DISSCUSSION 

1st discussant Dr Ruhangisa acknowledges the author for the presentation 

made. He commends the statistics however he recommended them to be 

more analytical so as to enable the stakeholders to come out with 

recommendations and comments. He further urge that, the number of 

cases filed at Commercial Court is declining as years goes by, and there is 
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need to seek what is the reason behind this and consider if there is a need 

of opening more sub registries up countries  as planned. 

2nd Discussant   Dr Ndika was of the view that, the Commercial Court 

should consider using qualitative measurements indicator instead of 

quantitative measurements in determining its performance indicators such  

fees, waiting time, pending cases i.e. how many case have not  been 

resolved for a period longer than 2years etc. He  further urge the Court to 

conduct survey to find out whether its clients and staff are satisfied  with 

the Court services and whether the public trust to the Court has been 

improved. 

3rd Discussant pointed out that, the strategic action plan for the 

Commercial Court is at 2nd phase.  He is of views that, criminal procedures 

reforms are part and parcel of economy growth as much as effective 

judicial system reforms in Tanzania.  Criminal Reforms should be seen as 

part of the economic and legal reforms in Tanzania. 

4th discussant Mr Kibodya commented that, the rationale of Commercial 

Court in Tanzania is to settle commercial disputes.  The introduction of the 

new Act no 17 of 2008 Mortgage Financing (Special Provisions) Act which 

amended the Land Act and conferred exclusive jurisdictions of land 

matters   such as mortgage  (which are commercial oriented as  part of 

commercial transactions) to the Land Court Division  of the High of Court  

needs revisit. He also note that, judiciary itself is aware of the challenges 

facing the land matters where there are different organs governing the land 

matters i.e. Land Ward Tribunal governed by Local Government, Land 

Tribunal governed by Ministry of Land,  and Land Court  Division of the 

High Court governed by the Judiciary of Tanzania.  All these lead to a 

situation where by conflicting decisions on land matters (mortgages) at the 

Judiciary are given. 
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5th discussant Ms Karume joined the fore discussant by pointing out that 

the problems with land matters is the policy itself and it is because the 

policy makers are the executives who are not conversant with technical 

matters. The right way of enacting the law is for the executives to first 

consult the key stakeholders. 

6th discussant, Hon Makaramba pointed out that, the provision of the Act 

17/2008 which amended the Land Act has  totally  conferred the  land 

matters specifically mortgages to land Court and therefore the Commercial 

Court hands are tied up. 

 

SUMMING UP 

Chairperson thanked the presenter and discussant for their useful 

contributions. He further urges that the Act no 17/2008 should be included 

in the ongoing economic and legal reforms amendment. He proposed that 

the Judiciary and Ministry of Constitutional Affairs should lead the 

champion. 

 

SESSION TWO 

CHAIRPERSON: Ms. Fatuma Karume, Advocate of the  High Court of 

Tanzania. 

PAPER TWO:  Commercial Disputes Resolutions in Tanzania: Challenges  

and Prospects. 

PRESENTER: Hon .R. V Makaramba, Judge in Charge Commercial                 

Division 

This paper focused on Dispute Resolution in mainland Tanzania with 

particular focus on challenges and success of Commercial Court.  The 
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paper has been divided into five parts. Part one being an introduction 

where Hon. Judge discussed the ongoing economy reforms in the world.   

Part two of the paper, the presenter discussed the concept of Commercial 

Disputes Resolutions (CDR), which  covers all formal methods of resolving 

Commercial Disputes ranging from formal court system, alternative 

disputes resolution techniques to international arbitration. Apart from the 

CDR system, there are other resolution technique which is Complaints and 

Dispute Resolution(C+DR) which covers quasi-judicial bodies. Aside from 

the court and quasi judicial bodies, alternative dispute resolution (ADR) in 

form of arbitration and mediation are common features of the of 

commercial dispute resolution in Tanzania. 

In Part three the author addressed the challenges which the Commercial 

Court in Tanzania since the establishment in ten years ago, and noted that, 

they are not so different from those generally faces the Judicial system of 

Tanzania. Among others, these are case delays, backlogs of case, limited 

access to justice, lack of transparency and predictability in court decisions, 

shortage of financials, physical and other resources and weak public 

confidence in judicial system.  Commercial Court is also facing a challenge 

of high filling fees, lack of awareness of its existence among litigants and 

lawyers, its jurisdictions and kind of services it offers. 

The Author had views that, those challenges can be addressed in 

connection to the  ongoing various reforms under different projects in the 

Legal Sector Reform in Tanzania, which ranges from the harmonization of 

commercial laws with international best practices to development  of 

model laws and practices.  

In order to improve quality and efficiency of commercial justice in 

Tanzania, there is need to simplify and rationalize laws and procedures, 

strengthening the independence of judges, improve administration of 

court, improve legal education, training and user perception of commercial 

dispute resolution system, and expand access to justice for the small and 
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medium entrepreneurs, enhance the quality of the legal profession, 

providing alternative dispute resolution mechanisms and strengthening 

the impact of the decisions of the court decisions on society at large. 

In concluding remarks, the author said that, the court in bid to improve its 

further services. The commercial court is in process of upgrading its case 

management and strengthening further the capacity of its judges, judicial 

officers and supporting staff, improving the use of the ICT. With the above 

mentioned if met, the author had no doubt that the Commercial Court will 

fulfil its vision in the next decade. 

 

PLENARY DISSCUSSION 

1st discussant Dr Fauz commended the presenter for his paper and pointed 

out that there is a need to have in place a continuous training programme 

for judges and court administrator on every appointment on various skills 

including mediation skills and the same applies to Advocates through the 

CLE. In order to reduce case delays, Dr Fauz among other means 

recommended that advocates should advise their client to have an 

arbitration clause in their contract for resolving disputes in case of conflict. 

2nd discussant Hon Kahyoza, comment on the delay tactic through allied 

adjournments of cases by advocate themselves, which is both counsels 

walk in court with an agreement to adjourn the case. He further urges the 

Judges to   take proactive role over case management not to accept 

adjournments simply because the parties have consented to. 
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SUMMING UP 

Chairperson thanked the author of the paper and discussants for the 

comments made. She remark that, the case adjournments and delays is not 

only on part of the court but also on the bar part.  She urge judicial officers 

and advocates should consider taking proactive role in case management. 

 

 

SESSION THREE 

CHAIRPERSON: Hon.F.M Werema, Judge of the High Court, Commercial 

Division  

PAPER THREE: Ten years of the Commercial Court, a legal practitioner’s 

overview 

PRESENTER:  Mr. J.K Bundala, Advocate of the High Court 

The author gave out the historical background of the commercial court 

establishment. He went further and examined the court filing fee, use of 

information technology and whether the court has live up to its dream.  

On the historical background, Mr. Bundala pointed out that the GN No 141 

of 1999, which amended section 2 and 7 of the High Court Registries Rule 

1994, established the Commercial Court.  The presenter was of the views 

that, these Rules have some shortcomings such as ambiguous composition 

of the Commercial Court Users Committee. 

The presenter also notes that, GN no 275 of 1999, which establishes the 

Commercial Court fee structure, is defective on the ground: as it does not 

specify the responsible officer for calculating the fee.  In case of the 

objection to the assessment, the Rules require the same officer who at first 

instance assessed the fee to refer the objection to the Registrar instead of 

giving such right to the objector. The author condemned the procedure as 
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officer may decide not to refer the matter to the Registrar. If the matter has 

been referred to the Registrar, then the Registrar is required to re-asses the 

fee and give reason in writing; however, the Rules are silent on the period 

in which the registrar should make the assessment. The author also 

recommended that Rule 6(1) be amended to allow the reference against the 

decision of the Registrar on the assessed cost be dealt by the judge of the 

Commercial Court rather than being referred to the Court of the Appeal. 

The presenter commended the Commercial Court for the introduction and 

use of advanced information technology and called for a continue training 

for its operators and called for training of judicial officers and advocates on 

the knowledge and skills of mediation. The author concluded with some 

recommendations among others, that there should be a specific Civil 

Procedure for Commercial Court, there be establishment of the 

Commercial Division in the Court Appeal and amendment of Order XLIII 

of the Civil Procedure Code to allow Registrars and Deputy Registrars to 

conduct mediation and preliminary hearing. 

 

PLENARY DISCUSSION 

After commending Mr. Kalolo for the presentation, Honourable Teemba 

expressed her views on the useful of the Commercial Court Users 

Committee contrary to the presenter’s view. She said that the committee is 

very useful in the essence that it interlinks the Court and its stakeholders in 

commercial cases administration.   

SUMMING UP 

In summing up Honourable Werema acknowledged the presentation made 

and contribution thereto. He stressed  that the paper and comment made 

are useful in a manner that, the author pointed out challenges he sees from 

the Commercial Court, hence  there is need of working on challenges in 

effort of transforming the court. 
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SESSION FOUR 

CHAIRPERSON:  Dr. G. Ndika, Principal, School of Law Tanzania. 

PAPER FOUR: A decade after the establishment of the Commercial 

Court Division: The Role of the Court on the Legal Changes towards the 

use of the ICT (electronic evidence) in the administration of justice in 

Tanzania. 

PRESENTER: Mr. Adam J. Mambi, Deputy Executive Secretary, LRCT. 

The author focused   on role played by the Commercial Court in the use 

and development of the information and communication technologies. In 

his presentation the author gave an analysis of how most statutes of 

various countries used to favour the use of the best evidence rule where by 

only original documents where admissible evidence before the court of 

law. The position was of no different in Tanzania until the amendment of 

the Tanzania Evidence Act in 2007, where the electronic evidence in 

criminal matter could be admissible. 

The presenter also note that, the Judiciary of Tanzania and specifically the 

Commercial Court played a vital role in bringing the change which 

engineered the amendment of Tanzania Evidence Act(TEA, Cap  6 ,  R.E  

2002), following   the Court decisions  on the case of  Trust Bank Tanzania 

Limited Vs. Le- Marsh  Enterprises Limited; Joseph Mbui Magari, Laurence  

Macharia,  Civil Case no 4/2000(Unreported)  

In succession to the amendment of the TEA, other laws were also amended 

to cover electronic evidence such as Excise (Management) and Tariff Act, 

(Cap 147, RE 2002) and Stamp Duty Act (Cap 189, RE 2002) both were 

amended in 2009. 

Despite the changes made in the above three named laws which in one way 

or another were initiated by the Court, the presenter was of the view that 
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amendment made are inadequate in determining the admissibility of the 

electronic evidence in Tanzania. This is because the amendments made 

only cover banking transactions and admissibility of evidence under 

criminal proceedings while civil proceeding left uncovered. The author 

also noted that, the modes of admissibility based on integrity of the 

electronic record or e-evidence has not been taken into consideration. 

Moreover, standard of proof, presumption of computer or information 

system integrity, and burden of proof and discretionary of the court to 

consider common law or statutory rule relating to the admissibility of 

records in other circumstances were not accommodated. 

In his representation, the author recommended to the commercial court on 

the use of the e- ADR as a method of dispute settlement, which will reduce 

the case backlog and unnecessary delays, hence enabling the court to meet 

its mission of delivering justice timely. 

In conclusion, the presenter applause the commercial court for its vital role 

of facilitating the legal changes that led to the accommodation of electronic 

evidence and other issues related to the ICT in Tanzania. 

 

PLENARY DISCUSSION: 

1st Discussant, Dr Tenga commended the author for the useful 

presentation made. He further joined the presenter’s view that, it is the ripe 

time for Tanzania to amend its laws to cover all electronic transactions 

instead of depending on the commonwealth case laws.  He pointed out the 

development of banking institutions and their electronic transactions, 

which has broadly expanded worldwide, but there is no specific Laws 

covering them in Tanzania. 

2nd discussant Honorable Kahyoza, joined the 1st discussant point that, the 

Tanzania’s legal system is inadequate in terms of ICT use and therefore 

there is need for a Law to address this lacunae. 
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SUMMMING UP 

The Chairman applause the presenter for the good presentation and 

acknowledge the contribution made by the discussants.  Taking into 

account the ICT challenges, which many institutions face today, he 

commended the Commercial Court efforts on modernization of its system, 

which he said is worth to be adopted by the judiciary of Tanzania. 

PRESENTATION OF RECOMMENDATIONS AND WAY FORWARD 

On behalf of the Rapporteurs’ Desk, Hon. Happiness Ndesamburo acting 

Deputy Registrar, presented draft recommendations for consideration by 

the roundtable.  Overall, the roundtable adopted. (see Appendix II). 

CLOSING CEREMONY 

VOTE OF THANKS BY: The Hon. Mr. Justice A.R. Mruma Judge, 

Commercial Division of the High Court, Dar Es Salaam 

The Vote of Thanks  was made by the Hon. Mr. Justice A.R. Mruma, Judge, 

Commercial Division of the High of Tanzania, Dar Es Salaam. Briefly, he 

thanked the resource persons, chairpersons and participants for their 

insightful contributions. He stated his belief that the deliberations and 

recommendations of the roundtable would contribute to enhancement of 

the performance of the Commercial Court. He also commended the 

organisers of the roundtable under the leadership of the Hon. Justice 

Makaramba, Judge in Charge, Registrar and Deputy Registrars, 

rapporteurs team and the Commercial Court staff for excellent 

arrangements. He also acknowledged the financial support from the BEST 

Programme, without which the roundtable could not be organised 

successfully. 
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Appendix I 

RESOLUTION/RECOMMENDATIONS  

1) The Judicial System needs reform. Primary Court to be presided 

by Law graduates where advocates would also appear, this will 

reduce bulk cases filled at Higher Courts.  

2) Delay of cases disposals is a critical problem which leads to 

backlog. Judicial officers and advocates should be more proactive.   

3) There is a need for Commercial Court to have its own Commercial 

Court Journal. 

4) Commercial Court Statistics should be more analytical to capture 

not only quantitative indicators but also qualitative indicators in 

measuring its overall performance. 

5) Commercial Court Division to be governed by an Act of 

Parliament whereby its mandate and jurisdiction will be defined.  

Through this Commercial Court will be able to expand and make 

its own rules like other Divisions. 

6) It is recommended that Act no 17 of 2008 Mortgage Financing 

(Special Provisions) Act be tabled for Amendment. 

7) Continuing legal education in mediation and ADR be conducted 

often by inviting trainers.  

8) Commercial Court to have in place a continuing training 

programme for Judges, Administrators and Supporting Staff on 

the use of modern ICT/technology. 

9) It is recommended that Commercial Appeals be fast tracked in the 

Court of Appeal. 

10) It is recommended that Civil Procedure Code be revisited to 

take into consideration of all the shortcomings.  

11) United Republic of Tanzania is requested to enact Laws that 

will cope with challenges on ICT transactions. 
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12) We recognize the efforts made by the Commercial Court in the 

use of ICT and upon that recognition, we call upon the Judiciary to 

adopt the use of ICT.  
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KEY NOTE ADDRESS ON BEHALF  HON. AUGUSTINI .L.S RAMADHANI 

CHIEF JUSTICE OF TANZANIA BY LADY JUSTICE  K.K. ORIYO JUSTICE OF 

APPEAL OPENING A SECOND ROUNDTABLE DISCUSSION EVENT OF THE 

COMMERCIAL DIVISION  OF THE HIGH COURT OF TANZANIA. 

ON THE 8th OCTOBER 2009 

AT : PARADISE CITY HOTEL BENJAMIN MKAPA TOWER, 2nd  FLOOR-DAR ES SALAAM 

TANZANIA 

Your Lordship Justices of Appeal 

Your Lordship Judges of the High Court 

Representative of the Royal Danish Embassy 

Distinguished Permanent Secretaries of the Ministry of Finance 

and Ministry the Constitutional Affairs and Justice or their 

representative 

The President of Confederation of Tanzania Industries or his 

representative 

The Chief Executive Officer Better Regulation Unit 

Coordinator of the BEST PROGRAMME 

Distinguished Participants, 

Ladies and Gentlemen 

 



 20 

I feel greatly honoured to welcome and address you, distinguished 

participants on behalf Hon. Augustini .L.S Ramadhani the Chief Justice 

Of Tanzania to the Second round table discussion of the Commercial 

Division of The High Court of Tanzania. May I join the Judges In-

charge Commercial Court to welcome you all to this auspicious occasion 

to mark the 10th Anniversary and Review the Commercial Court 

activities over the period. I thank and commend all former and current  

judges, registrars, deputy registrars and all staff  of the Commercial 

Division for their endeavors to make the court appear as it is for the 

Period of Ten Years.  I also extend my sincere gratitude to the current 

and past members of the Commercial Court users committee and court 

assessors for the role they have prayed for all the year in the 

administration of commercial justice. 

 Honourable participants, The Commercial Court was established 

to improve Judiciary Practice and delivery of Commercial Justice by 

adjudicating on Commercial disputes efficiently, effectively and timely. 

I have no doubt at all in mind that the Court has for the period strived 

to live to the expectation of its stakeholders. All the same I commend 

the management of the Commercial Division for conceiving the idea of 

reflecting back to scrutinize together with its stakeholders its 

performance. The diagnosis of the Commercial Division for the right 

prescription has come on the right time when the court is marking the 

10th Anniversary. 

Honourable, participants it is not my intention to describe the 

Commercial Court as a sick person that requires proper diagnoses and 

right prescription rather a health person who does a wise decision to go 

for body check up  in order to nip disease in the bud and ensure health 

going. Allow me to say the obvious; commerce is the backbone of a 

country’s economy and in turn the general well being of society. The 

delay to resolve disputes relating to commerce and business which is 

the backbone of any economy let alone country and its society has 
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serious implications.  So the Commercial or any Court adjudication on 

commercial issues should bear in mind that it has a role to play to the 

Economy in particular and its own (Court’s or Judiciary Officer’s) well 

being in general. Judicial Officers, advocates and parties to Commercial 

disputes ought to know that no one is immune when it comes to 

economic turbulence. We all witness of the impact of the economic crises 

the so called credit crunch and the whole problem of the subprime 

mortgages. This is where we need to make a U-turn and take into 

consideration economies of scales as lawyers and decide not to be part to 

the problem of case delays and be part of the solution to case delay 

problem. This will make our profession remain relevant and prone to 

changes. Changes are inevitable we cannot stand the current of change 

what we should do is to plan for change. Reflecting back the 

Commercial Division is I hope prepared to plan for change.  We should 

not forget the wise words of Mr. Alan Cohen who once said  

“It takes a lot of courage to release the familiar and seemingly 

secure, to embrace the new. But there is no real security in what is 

no longer meaningful. There is more security in the adventurous and 

exciting, for in movement there is life, and in change there is power.” 

Honourable participants Whenever there is business, various disputes 

arise out of those business transactions. Disputes affect the National 

Economy in that production is consequently decreased especially if 

there is no efficient machinery that solves those disputes quickly and 

effectively. In other words, efficiency in administration of justice 

facilitates production in the private sector and boosts the National 

Economy in general. So a delay in disposing commercial cases is sign of 

inefficient judicial administrative machinery. Hence the Commercial 

Division has to maintain practice that made its success story and strive 

to improve judicial practice that will reduce delays. 
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 Honourable participants I will attempt to state what I think is 

vital for the court to reduce delays and live to the expectations. I am 

aware of the fact that the Commercial Division has set a target of 

disposing cases within 14 months of filing I am also aware that the 

objective is to reduce the time even further to 12 months by 2012. This 

target will be easily achieved by the Court introducing and adopting 

among other things the following measures:- 

(i) The Commercial Division and indeed Judiciary should think of 

Improving Business Performance or say administration of justice 

through process redesign. There is need to review the process to 

establish reasons for doing what is being doing. Need to re –

engineer the process, stop doing things as usual, as an Institute 

there should be endeavors’ of improving the way courts businesses 

are conducted. For example why do we have to give a defendant 21 

days to file a Written Statement of Defence or why does the High 

Court have to issue a summons to appear instead of a summons to 

file a Written Statement of Defence after a plaint is filed? There 

could have been rationale of doing so in 1960’s but not now and 

not in the Commercial Division. Indeed the Court and its 

Stakeholder need to diagnose its procedures and practice for 

betterment and removing delays.  Days are gone when judiciary 

and lawyers should be silent to changes that will affect our 

profession. 

 

(ii) Adopting proactive case management. Courts and judicial 

officer are prone and in-need legally permitted to apply the 

adversarial system whereby they play an empire role. ‘The 

conduct, pace and extent of litigation are left almost completely to 
parties with no effective control over their worst excesses’ by Lord 

Wolf.  This is non management, judicial are exposed at mercy of 

parties and parts’ advocate to avoid interference due conduct of 

cases. The parties or their advocates are the ones to determine 

when and how many witnesses to summons. Giving little room to 

judges to interfere. This type of case management has betrayed 

us. This system encouraged delaying tactics, too many or 
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unnecessary interlocutory application, unnecessary adjournment 

and lack of preparedness.  

 

It is time and if we want to cub case delays and especially commercial 

cases to move from passive or none case management to proactive 

caseflow management. This term connotes supervision or management 

of the time and events involved in the movement of a case through the 

court system from the point of initiation to disposal, regardless of what 

type of disposal while encouraging cooperation of the parties in the 

process.  I wish to quote the  

"The Protocol was issued by the Lord Chief Justice in2005 and builds 

it on an earlier decision of the Court of Appeal (Criminal Division), 

R. v. Chaaban, [2003] EWCA Crim 1012, where the Court stated:  

"We must also consider whether the case was somehow rushed, a 

submission which gives this court the opportunity to highlight a 

significant recent change, perhaps less heralded than it might have 

been, that nowadays, as part of his responsibility for managing the 

trial, the judge is expected to control the timetable and to manage 

the available time. Time is not unlimited. No one should assume 

that trials can continue to take as long or use up as much time as 

either or both sides may wish, or think, or assert, they need. The 

entitlement to a fair trial is not inconsistent with proper judicial 

control over the use of time. At the risk of stating the obvious, every 

trial which takes longer than it reasonably should is wasteful of 

limited resources. It also results in delays to justice in cases still 

waiting to be tried adding to the tension and distress of victims, 

defendants, particularly those in custody awaiting trial, and 

witnesses. Most important of all it does nothing to assist the jury to 

reach a true verdict on the evidence.  

In principle, the trial judge should exercise firm control over the 

timetable, where necessary, making clear in advance and 
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throughout the trial that the timetable will be subject to 

appropriate constraints. With such necessary evenhandedness and 

flexibility as the interests of justice require as the case unfolds, the 

judge  is entitled to direct that he trial is expected to conclude by a  

specific date and to exercise his powers to see that it does." 

{Emphasis added}.  

The expected befits of proactive case flow management which will 

eventually reduce delays are;  

 

 Reduced number of court appearances to those necessary to 

advance the case and prepare for trial,  

 Adjournments granted only when they are necessary to ensure 

that the parties receive a fair trial and there is a compelling 

reason to do so. 

 

 Putting  to an end automatically grant an adjournment of a 

case simply because both parties in the instance case have 

consented to that course or when a decision to grant or refuse 

an adjournment sought by one party is made solely by 

references to the question whether the other party he 

adequately be compensated in costs. 

 

 

 To have an effective case flow management rules of Court to 

enable judge to take more active role in controlling the pace of 

litigation both before and during trialwill be put in place and 

those  existing  will be revisited, 

 

  Rules limiting time for examination and cross-examination of 

witnesses and for addresses of counsel orally and by written 

submission will be enacted or improvised by Court. 
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All the above can be done when there is proactive caseflow 

management by law and practice. 

(iii) Review court fee structure is another thing the court should 

do improve its performance. It should find out what role has it 

played for the Division for the past 10 years and establish its 

relevance. 

(iv) There is a need to encourage  exchange programmes with 

other courts these will enable judicial officers  to learn new and 

modern practices from other jurisdictions. I know this is being 

done, since I am informed Hon. Judge F.M. Werema was in 

Malawi for one month attachment in August this year work on it 

and improve it. 

(v) Share authorities and jurisprudence with other commercial Court. 

(vi) Commercial court and indeed Judiciary ought to set to have 

means of getting feedback from its stakeholders. I know there is a  

Commercial Court User’s Committee which gives the court 

feedback; the system could be improved by conducting survey 

every after one month requesting parties appearing to Court to fill 

forms that will assist the court to get feedback and the general 

perception of the public. 

(vii) The Court should have in a place a Commercial Court 

client’s charter. I know there is a Judiciary Client’s charter, since 

the Division has its only strategic plan it should have its charter. 

It is the charter that will be used to evaluate the Court’s 

performance. 

Honourable participants, 

With those remarks let me assure my fellow judicial officers that 

they are ranked  the way they manage cases by quoting what 

advocate MR.JAMES MUKASA SEBUGENYI confessed in his paper 

titled “IMPROVING JUDICIAL PRACTICE AND DELIVERY 

THROUGH MODERN COMMERCIAL COURTS” 

“As practitioners we know which Judicial officers are no 

nonsense and those you can hit on for an adjournment 
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easily. To clear the backlog does not necessarily require more 

financial resources but utilization of the available resources 

like time allocation and management.” I add  mind set and 

change. (Addition is mine.) 

Having said those said remarks I now declare this 2nd Round Table 

Discussion to mark the 10th Anniversary of The Commercial 

Division of the High Court of Tanzania open and invite you to 

participate fully in the discussion and come up with deliberations 

which will enable the Commercial Court retain its successes, solve its 

problems and enhance its performance, for next decade. 

LONG LIVE COMMERCIAL DIVISION OF THE 

HIGH COURT OF TANZANIA 

 

 

 

 

 

 

 

 

 

 


